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PREFACE 


ap he architecture of the Canadian 
judicial system, and of Confederation 
itself, was drawn from the marriage of two 
distinct legal traditions, that of the civil law 
and that of the common law. Over the 
decades, this marriage has evolved to 
reflect what life in this land requires of the 
law, as well as the essentially European 
origins of these traditions. 


In recent years, however, new and powerful 
pressures on our judicial system have 
emerged. Some have arisen from within 
Canadian society, like the Canadian 
Charter of Rights and Freedoms, human 
rights legislation applying to both federal 
and provincial jurisdictions, the assertion of 
the traditional rights of aboriginal people, 
and the rise of the equality movements 
among women, the disadvantaged and 


minorities. 


Others arise from a world in which borders 
no longer hold people in one country, or 
hold them out, and in which travel and 
communications are increasingly within the 
reach of restless people in every country on 
the earth. In this context, the influences of 
an open, changing world are easily brought 
to bear on the institutions of our own 
society, including of course our judiciary. 
Often, the influences derive from sources 
other than the European origins which find 


expression in our own institutional forms. 


But equally, our influence is felt more than 
we might imagine in other lands. In 
virtually every country, developed and not 
so, democratic and less-so, deeply rooted or 
newly carved from an ancient empire, there 
is a searching after new and more workable 
institutional models. For a number of 
reasons, most importantly because we are 
seen as a civil, prosperous and workable 
country, Canada serves as a model for 
those who see an honest, impartial and 
independent judiciary as the best route into 
a better future. In Africa, Asia and the 
emerging lands that once formed the Soviet 
and, before that, Russian Czarist empires, 
the need to place the law and legal 
institutions on a basis like our own is 


deeply felt. 


Canadian jurists have much to offer these 
countries and in a limited way Canadian 
judges, on a short-term and unpaid basis, 
have for some time now been able to help. 
I hope that in coming years, indeed 
hopefully in the coming months, ways will 
be found to provide even greater assistance 
to these emerging democracies as they try 
to place their judicial systems on the same 
solid basis as our own. At least in part, 
such assistance is a function of Canada’s 
moral obligation to assist the “have-not” 


peoples of the world. 
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More than altruism is involved in this however. We live 
in a world in which Canadians in their daily lives are 
increasingly mobile. At home and abroad, they come 
more and more into contact with people from other 
lands and other legal traditions. We need to understand 
those different traditions if we are to ensure that an 
open, restless world can go about its business on the 
basis of well-understood legal principles and 
institutional arrangements, both at the level of the 
nation state and internationally. Equally, our effort at 
understanding can serve to promote the human rights 
of all who live on our planet. 


But we need to understand these different traditions for 
another, more immediately self-interested reason: 
increasingly, problems we face in our courts and our 
judicial system involve the clash of traditions, of 
perceptions of the law and of justice, that comes from a 
country more and more cosmopolitan in its nature. Our 
judicial system, with its long tradition of reconciling 
differences, now needs to reach out as never before to 
understand and accommodate the new forces at play in 
our country and reshaping our future. Reaching out to 
the world seeking our help is not just a way to employ 
one of our great national assets, a judiciary of quality, in 
the service of a more harmonious world, but to build, 
through the experiences of the judges who offer such 
help, a more harmonious Canada. 


In the pages of this annual report, the reader will find 
the marks of a judiciary seeking that kind of change and 
improvement, addressing the difficult issues that arise 
when traditions are challenged and cultures clash in the 
courtroom, seeking both to help and to learn from a 
changing world. The reader will find, too, a judiciary 


capable of addressing the occasional transgressions 
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from the high standards to which Canadian judges hold 
themselves and, always, seeking to build on the 
traditions we have inherited. 


By such efforts, year after year, Canada’s judiciary has 
earned the excellent reputation it holds with Canadians 
and with those in other lands who are now seeking to 
build what we have enjoyed for so long. For their vital 
part in this, my thanks to all my colleagues on the 
Council. And my thanks, too, to the staff of the Council 
for all they have done during another very busy year. 


ee 


The Right Honourable Antonio Lamer, P.C., C.J.C. 
Chairman 
Canadian Judicial Council 
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THE CANADIAN JUDICIAL COUNCIL 


Members of the 
Canadian Judicial 
Council, 1995 
Annual Meeting 


GENERAL OVERVIEW 


ie Canadian Judicial Council was 
created by Parliament in 1971. Its 
statutory mandate is set out in subsection 
60(1) of the Judges Act (Appendix F) 
which establishes that the objects of the 


Council are to “promote efficiency and 


uniformity, and to improve the quality of 


judicial service in superior courts and in the 


Tax Court of Canada.” 


The Council, which consists of 35 members, 
is chaired by the Chief Justice of Canada 
and includes the chief justices and associate 


chief justices, chief judge and associate 
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chief judge of all courts whose members 

are appointed by the federal government. As of 
March 31, 1996, the number of federally appointed 
judges totalled 987. 


The senior judges of the Supreme Court of the Yukon 
Territory and the Supreme Court of the Northwest 
Territories share a seat serving during alternate two- 
year terms on the Council. The breadth of this 
membership means that the considerations of the 
Council can include views from throughout Canada. 
The members serving during 1995-96 are listed in 
Appendix A. 


The Council’s work falls into four broad categories, 
dealt with in subsequent chapters: 


¢ the continuing education of judges; 


¢ the handling of complaints against federally 
appointed judges; 


° developing consensus among Council members 
on issues involving the administration of 
justice; 


* making recommendations to the federal 
government, usually in conjunction with the 
Canadian Judges Conference, on judicial 
salaries and benefits. 


The Council is required by statute to meet at least once 
a year. Current practice, however, is to hold two 
meetings a year, one in Ottawa in the spring and the 
other outside Ottawa in the fall. This serves over time 
to acquaint members with judicial practices, needs and 
concerns throughout the country. 


The Council met in Toronto in November 1995; the 
spring 1996 meeting was held in Ottawa in March. At 
the November meeting, the Council welcomed its 
former Chairman, The Right Honourable Brian 
Dickson, former Chief Justice of Canada and the 
honorary chair of the Canadian Bar Association Task 
Force on Systems of Civil Justice. The Task Force 
Chair, Eleanore Cronk, a Toronto lawyer, set out the 
work being done by the Task Force, including 
fundamental research, consultations and 
communications. The Task Force was particularly 
concerned with court costs, access and alternate dispute 
resolution. 


Much of the Council’s work is carried on by 
Committees, which vary in size and frequency of 
meeting depending on the issues that are involved and 
the time members have to spare from their court 
responsibilities. Committee membership at March 31, 
1996 is found in Appendix B. 


During 1995-96, the Council was served by an 
Executive Director, a legal officer who joined the 
Council during the year, and two support staff, all located 
at the Council office in Ottawa. The expenditures for the 
year are set out in Appendix D. 


SEMINAR FOR COUNCIL MEMBERS: 
EQUITY AND DIVERSITY 


As has been the practice since 1992, a seminar for 
members of the Canadian Judicial Council was held in 
conjunction with its 1996 mid-year meeting in Ottawa. 
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The seminar, chaired by Professor Ed Ratushny Q.C. of 
the Faculty of Law, University of Ottawa, dealt with the 
issues of Equity and Diversity from the perspective 
both of the justice system and of a private institution 
widely recognized for its efforts in this area, the Bank 
of Montreal. The institutional focus within the justice 
system was provided by the report of the Commission 
on Systemic Racism in the Ontario Criminal Justice 
System, of which Professor Ratushny was a member. 


Professor Bill Black of the Faculty of Law, University 
of British Columbia, provided an overview on the 
problem of systemic discrimination and the institutional 
contexts within which it is found. It arises from the 
way systems operate rather than from the conduct of 
individuals and is measured by consequences, not by 
motivations. Professor Toni Williams of Osgoode Hall 
Law School, a member of the Ontario Commission, 
then described the Commission’s approach to 
identifying and analyzing various forms of systemic 
discrimination within the Ontario criminal justice 
system, and Judge David Cole of the Ontario Court 

of Justice (Provincial Division), co-chair of the 
Commission, described for the Council the recom- 
mendations of the Commission with a focus on those 
recommendations bearing on the work of the judiciary 


and the courts. 


In the second part of the seminar, the Chairman and 
Chief Executive Officer of the Bank of Montreal, 
Matthew Barrett, described the program the bank has 
undertaken over six years to remove the systemic 
impediments to the equal treatment of both employees 
and customers. This program included task forces to 
deal with specific issues related to the equal treatment 
of women, aboriginal people, people with disabilities 
and members of visible minority groups. 
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JUDICIAL EDUCATION 


OVERVIEW OF 
RESPONSIBILITIES 


A central aspect of the Council’s 
responsibilities is the continuing 


education of nearly one thousand federally 


appointed judges. 


This responsibility derives from paragraph 
60(2)(b) of the Judges Act, which 
empowers the Council to hold seminars 
“for the continuing education of judges.” 
Since 1971, however, the continuing 
education of judges has taken on increasing 
importance and fulfilling this responsibility 
has required that seminars for judges be 
augmented by other educational 
opportunities to allow judges to keep 
abreast of changes in their profession. 


The increased importance of education 

is the result of changes in all aspects of 
Canadian life in the nearly quarter century 
since the Council came into being. 


The constitutional entrenchment of the 
Canadian Charter of Rights and Freedoms 
placed new burdens on judges. Legal 
scholarship blossomed around Charter 
issues and continues to take Canadian 
jurisprudence in new directions. The new 
Quebec Civil Code, revised for the first 
time since before Confederation and issued 
in its new form in 1994 after 40 years of 
work, has imposed its own needs on 


Quebec judges for continuing education. 
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To this must be added the pervasive impact 
of technological change on all aspects of 
Canadian society. Technology provides 
new tools to research issues and dissemi- 
nate judgments, but also requires the 
constant re-examination of traditional 
practices and interpretations. As well, the 
judiciary has shared a universal experience 
— the “paperless” office has not come into 
being with new information handling 
systems. To the contrary, new ways of 
generating paper have increased the paper 
burden on judges. Managing this burden 
requires not only that they read more but 


that they know more. 


Ultimately, the responsibility for keeping 
up to date falls on individual judges. At 
present, they are encouraged to devote 10 
days a year on judicial education in order 
to ensure they are abreast of current 
developments. Given the demand for court 
time, the limited support services available 
to the courts, and the over-riding responsi- 
bility to ensure timely justice, this is not 
possible for many judges. However, the 
continual pressure of accelerating techno- 
logical change interacting with growing 
legal complexity helps to explain why it is 
important, subject to a court’s resources, 
that educational time be explicitly included 
in the calculation of a judge’s sitting days. 
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If the primary burden of continuing education falls on 
the judges themselves, the Council nonetheless plays 
a vital role in supporting their efforts by providing 
opportunities for both continuing education and 
maintaining the quality of the judiciary. 


The Council carries out its responsibilities in this area 
through its Judicial Education Committee which 
recommends education conferences and seminars in 


Canada that should be designated for the attendance of 


judges and the reimbursement of their expenses under 
subsection 41(1) of the Judges Act.! 


As well, the Council organizes seminars on matters of 
particular concern, although the nature of this activity 


has changed as the system for the continuing education 


of judges has evolved and needs have changed. 


Until 1993-94, for example, the Council itself organized 
summer seminars for superior court judges from across 


Canada. 


After the National Judicial Institute (NJI) assumed the 
role of co-ordinating judicial education according to 
agreed standards for judicial education, and, as part of 
this, began organizing seminars as well, the Council 
decided it would no longer conduct its summer 
seminars. The NJI is a non-profit organization funded 
by both federal and provincial governments, which 
designs and presents courses for both federal and 
provincial judges under its mandate for continuing 


education. 


Through its Study Leave Selection Committee, the 
Council reviews applications and recommends judges 
for the National Judicial Study Leave Fellowship 
Program. The Judges Computer Advisory Committee 
provides advice and assistance on computer technology. 


Aside from the Council’s role, chief justices, under 
subsection 41(2) of the Act can authorize the 
reimbursement of expenses that judges in their courts 
incur while attending certain other meetings, 
conferences and seminars. 


Second official language training is provided to judges 
under the auspices of the Commissioner for Federal 
Judicial Affairs. 


The range and complexity of these courses and issues 
reflect the heavy demands placed on individual judges 
as well as on the resources of the judicial system as a 
whole. However, judges have made clear their 
commitment to both their own and their colleagues’ 
continuing education, and the Council believes it vital 
for the continuing quality of Canada’s justice system 
that opportunities be provided to ensure that the 
education of the judiciary is a life-long process. 


AUTHORIZATION FOR 
REIMBURSEMENT OF EXPENSES 


The Judges Act, subsection 41(1), provides for payment 
of the expenses of judges attending designated 


educational conferences and seminars. 


1 The Judges Act, subsection 41(1) provides as follows: "A judge of a superior court or of the Tax Court of Canada who attends a meeting, conference or seminar that is held for a purpose relating to the administration 


of justice, and whose attendance thereat in the capacity of a judge is required by law, or who, with the approval o | L, ~ 
ference allowance, reasonable travel and other expenses actually incurred by him in so attending. 


the judge in that capacity is expressly authorized by law to attend, is entitled to be paid, as a con 


f the chief justice or chief judge of that court, attends any such meeting, conference or seminar that 
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The Council authorizes reimbursement of expenses, in 
most cases for a specific number of judges to attend 
particular seminars and conferences that the Judicial 
Education Committee believes will be important and 
beneficial to the participating judges, and the Office of 
the Commissioner of Judicial Affairs administers the 


resulting claims. 


Conference on Aspects of Equality: 
Rendering Justice 


Prominent among these designated seminars and 
conferences was the Council’s conference on Aspects 
of Equality: Rendering Justice held in Hull, Quebec, 
from November 17 to 19, 1995, which ultimately 
enjoyed the largest attendance of any judicial 
educational conference organized by the Council. 

Some 126 federally appointed judges were authorized 
to attend the conference, but it was open to provincial as 
well as federal judges and the final attendance totalled 
210 judges. 


The conference turned out to be the largest gathering 

of women judges in Canadian history. Those in 
attendance represented almost two thirds of the federal 
and provincial women appointees to the Bench sitting at 
the time in Canada. The idea for such a conference 
formed a part of the recommendations in Touchstones 
for Change, the report of the Canadian Bar Association 
Task Force on Gender Equality in the Legal Profession, 
chaired by The Honourable Bertha Wilson. 


The historic character of the conference was underlined 
by The Right Honourable Antonio Lamer, the Chief 
Justice of Canada, who noted that the conference 
represented “the first occasion on which, in roughly 
equal numbers, such a large group of federally and 
provincially appointed judges have come together in 
such a setting.” | 


He called the program for the conference “an 
outstanding one, constructed as it is around some of the 
most important theoretical and practical dimensions of 
equality, a value that has, from the time of Aristotle, 
intrigued and challenged philosophers and jurists alike.” 


Chief Justice Lamer also noted the educational 
importance, to men and women judges alike, of the 
issues raised at the conference. 


The conference, which was organized by a Conference 
Planning Committee chaired by The Honourable 
Rosalie S. Abella of the Court of Appeal of Ontario, 
was planned so as to allow both plenary sessions and 
workshops where smaller groups could deal with 
workplace issues in a more detailed way. Details of 
the program are found in Appendix C. 


Chief Justice Lamer’s opening remarks provided the 
basis for the first session of the conference, Judges in 
the Making: Equality in the Pre-Judicial World, dealing 
with questions facing law schools and the legal 
profession, the environments in which judges form 
their views prior to appointment. 
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Other plenary speakers were The Honourable Claire 
L’Heureux-Dubé of the Supreme Court of Canada, on 
Theories of Equality; Judge Patricia Wald of the United 
States Court of Appeals, District of Columbia Circuit, 
on Assessing Equality; The Honourable Beverley 
McLachlin of the Supreme Court of Canada on Equality 
and Judicial Neutrality ; and The Honourable Bertha 
Wilson, who gave the closing address. 


As well, the conference provided an opportunity to 
honour seven women for their pioneering work in 
the judiciary at a reception and dinner addressed by 
the Minister of Justice of Canada, The Honourable 
Allan Rock. 


Mr. Rock noted that the dinner honouring the seven 
was being held in the Centre Block of the Parliament 
Buildings, the construction of which began in the same 
year as Emily Murphy became a police magistrate in 
Edmonton, the first woman appointed to a judicial 
position in Canada. “In the almost 80 years that have 
passed since that milestone, we have travelled a long 
road,” Mr. Rock said, “but in truth we have covered too 
little ground. Today, only 15 per cent of the almost 
1,000 federally appointed judges in Canada are women. 
Seen from that perspective, almost all of the women 


judges can be regarded as pioneers.” 


2 Chief Justice Lorne Clarke of Nova Scotia was the Council’s representative on the Board during 1995-96. 


National Judicial Institute (NJI) Programs 


The National Judicial Institute was established in 1988 
and the Council and the Institute have worked together 
since then. The Council is represented on the Institute’s 
Board of Governors.” 


In 1993, the Institute sought the Council’s endorsement 
of standards for judicial education in Canada. These 
standards, which were accepted by the Council, 
encourage judges to spend approximately 10 days a 
year attending judicial education programs. The 
standards are intended to help judges to improve the 
administration of justice, to promote high standards of 
personal growth, official conduct and social awareness, 
and to perform judicial duties fairly, correctly and 
efficiently. 


During 1995-96, according to practice, the Council 
arranged for the NJI to send each new federally 
appointed judge, on his or her appointment, the binders 
of written material used in the latest seminar for new 
judges organized by the Canadian Institute for the 
Administration of Justice (CIAJ). 


The NJI also provides short introductory seminars for 
new judges that are designed to complement the week- 
long CIAJ seminar and to provide assistance for those 
whose appointments do not conveniently coincide with 


the annual seminar. 
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During 1995-96, the following NJI seminars authorized 
by the Council under subsection 41(1) of the Judges Act 
were each attended, on average, by some 20 to 30 judges: 


NJI Intensive Study Program 

The first NJI Intensive Study program was held in 1994 
and received warm praise from participants for the 
quality of the program. As a result, in 1995, the second 


Appellate Courts Seminar Quebec City April 23-27, 1995 

Early Orientation for New Judges Ottawa July 19-21, 1995 
Atlantic Judges Conference Charlottetown October 19-21,1995 
Pre-Trial Skills and Effective Trial Management Halifax November 1-3, 1995 
Criminal Law, Procedure and Evidence Toronto November 8-10, 1995 
Family Law Seminar Vancouver November 22-24, 1995 
Jury Trials Seminar Ottawa November 27-29, 1995 
Scientific Evidence Seminar Ottawa November 30-December 1, 1995 
Early Orientation for New Judges Ottawa December 6-8, 1995 
Family Law Seminar Quebec City February 7-9, 1996 
Criminal Law, Procedure and Evidence Vancouver March 13-15, 1996 
Case Management Seminar Toronto March 20-22, 1996 


In addition to these seminars, 11 courses dealing with 
computers were conducted under the NJI’s auspices 
throughout the country during the year. 


The focus on technology was also reflected in an 
increasing number of materials available from the NJI 
on diskette. The 1995 NJI Intensive Study Program 
materials available on diskette included some 22 titles 
on subjects ranging from creative sentencing to judging 
psychological predictions and equal access to Canada’s 
judicial system for persons with disabilities. 


Intensive Study Program was held in Cornwall, Ontario, 
and attended by 60 judges from all levels of courts. 


The purpose of the program was to bring judges 
together in an academic setting and provide them with 
the opportunity to consider current issues of criminal 
law and evidence in greater depth than is usually 
feasible in shorter programs. The key to the success of 
the program is that it involves some of Canada’s finest 
judges, practicing members of the bar, and professors of 
law as faculty. 
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The 1995 program involved the consideration of 
fundamental questions such as the role of a criminal 
justice system in a democratic society and the influence 
of the changing face of Canada on the criminal justice 
system. 


The program was opened by Chief Justice Lamer, who 
chairs both the Council and the Board of Governors of 
the NJI. In his address, the Chief Justice underlined his 
belief that “complexity and delay are the greatest 
challenges facing our criminal process today.” 


Chief Justice Lamer said that in attacking these problems 
it was important that it be done in a way that enhances, 
not diminishes, the fairness and justice of the process. 


“While the basic principles of the criminal process 
are fair and wise,” he said, it may well be that their 
implementaticn has been unduly complex and this has 
led to unfairness. “In other instances,” he said, “we 
may not have kept our practices in tune with the times 
— we run the risk of applying old solutions to new 


problems.” 


Chief Justice Lamer suggested four areas of the 
criminal process that need critical scrutiny. 


“The first is the preliminary inquiry and the second, the 
closely related subject of disclosure. The third is the 
proliferation of lengthy voir dires and the fourth is the 


jury system in the large sense. 


“All of the subjects are, at least to some extent, inter- 
related. And we must not forget that procedural 
problems may be created, or exacerbated, by problems 


with the underlying substantive law.” 


“While much can be improved by changes in the 
substantive law,” he said, “within the sphere of 

the individual judge there is much that can be 
accomplished to rid our process of unnecessary 
complexity and to reduce delay,” but this requires a 
re-examination of the role of the judge. 


“The image of the judge that emerges is one of part law 
reformer, part pre-trial facilitator, part trial manager, 
part effective communicator and, of course, a highly 
skilled and impartial adjudicator. I think that image is 
much more complex than the traditional image of the 
judge. Yet I believe it reflects what is required of 
judges today and into the future.” 


Canadian Institute for the Administration of 
Justice (CIAJ) Programs 


As in previous years, the authorized seminars included 
two well-established CIAJ programs: 


¢ The annual seminar on judgment writing, in 
Montreal from July 5-8, 1995, with up to 50 judges 
authorized to attend; 


¢ The annual seminar for new judges, in Bromont, 
Quebec, from February 25 to March 1, 1996, which 
is open to all judges appointed since the last seminar 
and brings the advice of experienced judges to bear 


on the concerns and problems of new judges. 


The Council also authorized up to 95 judges — 85 as 
participants and 10 as organizers and speakers — to 
attend the conference on Public Perceptions of the 
Administration of Justice, held at Banff, Alberta, from 


October 11 to 14, 1995. 
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Other Seminars Authorized Under the 
Judges Act 


SOCIAL CONTEXT EDUCATION 


During the 1995-96 year, the Council’s Special 


Judges were also authorized under subsection 41(1) Committee on Equality considered the follow-up work 


of the Act to be reimbursed for their expenses while related to the development of courses in social context 


attending a variety of other seminars and conferences education for judges. 


during the year, including the following: 


Up to 45 judges were authorized to attend the 
seminar Gender Issues in Family Law in Montreal 
from May 17 to 20, 1995, under the auspices of the 
Association of Family and Conciliation Courts; 


Up to 60 judges were authorized to participate in the 
Federation of Law Societies of Canada National 
Criminal Law Program on Criminal Law and the 
Charter in St. John’s from July 10 to 14, 1995; 


Two judges were authorized to attend each of the 
New Appellate Judges Seminar and the Senior 
Appellate Judges Seminar at the Institute of Judicial 
Administration, New York University School of Law, 
in July 1995; 


Up to 50 judges were authorized to attend the 1995 
Cambridge Lectures of the Canadian Institute for 
Advanced Legal Studies from July 9 to 16, 1995; 


Up to 25 judges were authorized to attend the 
Canadian Bar Association Task Force Conference on 
Civil Justice: Reform for the 21st Century in Toronto 
from February 1 to 3, 1996. 


The Council had unanimously adopted a resolution in 
1994 calling for the “comprehensive, in-depth and 
credible” education for judges in social context issues. 


The task of developing such an educational program 
was transferred to the National Judicial Institute which 
engaged Professor Katherine Swinton of the University 
of Toronto Faculty of Law to prepare an operational 
blueprint for the program. 


Professor Swinton’s report had the strong endorsement 
of the Minister of Justice, The Honourable Allan Rock, 
who expressed his support both during the Aspects of 
Equality conference in November 1995 and during his 
regular meetings with the Council itself. 


Professor Swinton’s report set out the case for social 
context education, the issues related to providing it and 
recommendations on a range of matters, including areas 
of priority concern. 


She recommended that social context education 

should proceed on two tracks — through integration 
into traditional programs for judges, and through 
specifically dedicated programs. The priority areas, she 
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said, should be gender, race or culture, and aboriginal 
issues. There should be targeted programs to deal with 
particular needs and groups. The programs, she said, 
should clearly link content and the judicial task and 
provide opportunities for open and frank discussion 
among judges in small groups in a non-confrontational 
atmosphere. 


The Special Committee on Equality received this report 
in February 1996. The Council endorsed the report at 
its March meeting and recommended that the NJI Board 
of Governors submit a request for the necessary 
funding. 


STUDY LEAVE FELLOWSHIPS 


Each year, a number of judges spend an academic year 
at a Canadian university for the purposes of research, 
study and, in some cases, teaching. The program for 
the study leave is tailored to the needs and interests of 
the individual judge and the host institution. | 


The fellowship program operates under the auspices 

of the Canadian Judicial Council and the Council of 
Canadian Law Deans and is administered by a Selection 
Committee which recommends judges for leave. Under 
section 54 of the Judges Act, the Governor in Council 


must approve leave from judicial duties.° 


ot ae a ae ee ees eee 

3 Subsection 54(1) states: No judge of a superior court or of the Tax Court o 
Governor in Council and, whenever any such leave o 
province accordingly. 


The aims of the program are to: 


1. Enable a judge to engage in research, teaching or 
related activities at a Canadian Law School or 
cognate institution so that he or she can return to the 
bench better equipped to carry out judicial duties; 
and 


2. Provide Canadian law schools or related institutions 
an opportunity to have experienced jurists participate 
in and contribute to research, teaching or related 
activities of benefit to faculty and students. 


During a study leave, the judge continues to receive his 
or her salary but must cover living, travel and other 


expenses from personal resources. 
During 1995-96, eight judges took leave: 


¢ Mr. Justice Mark M. de Weerdt of the Supreme 
Court of the Northwest Territories researched and 
partially wrote a book on “Justice in the North” at 
the University of British Columbia Law School, 
which he was to complete as time allowed on his 


return to his judicial duties; 


° Mr. Justice John W. McClung of the Alberta Court of 
Appeal took his study leave at the Faculty of Law, 
University of Alberta, where he researched early 
Alberta law, legal institutions and legal traditions, 
including criminal litigation in Edmonton from 1879 
to 1930, and delivered a number of papers to 


students based on this work; 


f Canada shall be granted leave of absence from his judicial duties for a period in excess of thirty days except with the approval of the 
f absence is granted, the Minister of Justice of Canada shall forthwith notify the chief justice or chief judge, if any, of the court and the attorney general of the 
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The late Mr. Justice David C. McDonald of the Court 
of Queen’s Bench took leave to conduct research and 
write on the Charter of Rights and Freedoms, judicial 
appointments, independence and accountability, 
television in the courtroom and specific areas of 
legal history at the University of Victoria and the 
University of Alberta law faculties; 


Mr. Justice Douglas H. Carruthers of the Ontario 
Court of Justice (General Division) spent his leave 
at the University of Western Ontario Law School, 
teaching, participating in seminars and lectures, 
working with trial technique study groups and 
organizing day-long study tours of the family and 
criminal courts in London; 


Mr. Justice André Desmeules of the Quebec Superior 
Court in Quebec City, in his study leave at the 
Faculté de droit de l’Université Laval, concentrated 
on the areas of civil and administrative law, and with 
particular emphasis on economic and financial rights 
and the impact of new medical technologies on 
individual rights; 


Mr. Justice Benjamin Greenberg of the Quebec 
Superior Court in Montreal spent his leave at the 
Faculty of Law, McGill University, teaching, doing 
research, participating in faculty and student affairs, 
auditing classes and participating in a number of 
seminars and panels as “judge in residence”; 


Mr. Justice F.B. William Kelly of the Supreme Court 
of Nova Scotia took his study leave at the Interna- 

tional Centre for Criminal Law Reform and Criminal 
Justice Policy in Vancouver to focus on international 


criminal law issues and practices, including the 


ongoing tension between various justice systems and ~ 
the media, and comparative treatment of victims in 
different criminal justice systems; 


¢ Madam Justice Alice Desjardins of the Federal Court 
of Canada (Appeal Division) focussed on the essence 
and function of judicial review during her leave at 
Osgoode Hall Law School at York University, and 
also dealt with equality issues and the role of women 
judges. 


During 1995-96, the Governor in Council, on the 
Selection Committee’s recommendation, granted study 
leave commencing September 1, 1996 to the following 
six judges: 


¢ Mr. Justice John Agrios of the Court of Queen’s 
Bench of Alberta for leave at the University of 
Toronto Law School; 


¢ Mr. Justice Archie Campbell of the Ontario Court of 
Justice (General Division) for leave at Osgoode Hall 
Law School, York University; 


¢ Mr. Justice Mark McGuigan of the Federal Court of 
Canada (Appeal Division) for leave at the University 
of Ottawa; 


¢ Mr. Justice Jean Richard of the Quebec Superior 
Court for leave at l’Université Laval; 


¢ Madam Justice Christine Tourigny of the Quebec 
Court of Appeal for leave at l’Université Laval; 


¢ Mr. Justice Jacques Vaillancourt of the Quebec 
Superior Court for leave at l’Université de Montréal. 
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JUDGES COMPUTER ADVISORY 
COMMITTEE 


The Judges Computer Advisory Committee examines 
new information technologies, informs judges about 
their applicability and advises the Council of the 
policies needed to make the best use of them. 


The major activity of the Committee was the develop- 
ment of draft standards for the electronic citation of 
judgments and documents, which were issued for 
comment. The draft standards are discussed in Chapter 4. 


Most of the members of the Committee are puisne 
judges (see Appendix B for membership), which makes 
it unique among the Council’s committees. It generally 
meets twice yearly and publishes a newsletter for judges, 
Computer News for Judges, offering practical advice on 
the use of computers in a judicial context. Some 550 
federally appointed judges are on the mailing list, and 
another 550 copies are sent to provincial court chief 
judges for distribution to interested judges of their courts. 


During 1995-96, two editions of the newsletter were 
published, Numbers 19 and 20. Articles in the editions 
included: 


In No. 19, Spring-Summer, 1995 


¢ An article on the birth of JAIN, the Judicial Affairs 
Information Network, which eventually is to provide 
to every member of the federal judiciary an 
electronic information infrastructure to store, 
exchange, disseminate and access information of 
interest to judges. The network, a bulletin board 
system, uses First Class, which is Canadian software 


In No. 


allowing the use of a high-speed modem for 


electronic messaging and conferencing. 


The second part of a two-part series by Judge Pierre 
Archambault of the Tax Court of Canada on how to 
Create Your Own Electronic Bank of Precedents, 
including the use of QUICKLINK for Windows 
(QUICKLAW), WordPerfect 5.1 for Windows, and 
Folio VIEWS 3.1. 


“Finding Law on the Internet: Where’s the Beef?,” 
an article by Robert Franson of the University of 
B.C. Faculty of Law, featuring advice on how to 
find information, a list of useful Websites and a 
discussion of the uneven quality of information on 


the Internet as of the summer of 1995. 
20, Fall-Winter, 1995-96 


An article, “Rookies’ Corner — Fax Modems,” by 
Madam Justice Nancy Bateman of the Court of 
Appeal of Nova Scotia on the uses of fax modems 


and software in facilitating trial work. 


An extended discussion of Electronic Trial 
Transcripts in the Alberta Court of Appeal by Mr. 
Justice Roger P. Kerans of the Court of Appeal of 
Alberta and Patrick Keys, student-at-law. The article 
chronicles the efforts of the Court to implement a 
pilot project to test the viability of electronic appeal 
books, discusses the court’s experiences and 
describes its future electronic plans for the judicial 


appeal process. 


A reprint of an article by Martin Felsky, which first 
appeared in The Lawyers’ Weekly, dealing with the 
role of electronic standards in the evolution of 


technology in Canada’s courts. 
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COMPLAINTS 


THE ROLE OF THE COUNCIL 


he Constitution Act, 1867 provides 
a es the judges of Canada’s superior 
courts “shall hold office during good 
behaviour” and be removable only by 
“the Governor General on Address of 
the Senate and House of Commons.” 


This serves two vital purposes. 


It provides the fundamental buttress for 
judicial independence — and thus for 
impartial justice — by ensuring that judges 
cannot be removed from the Bench except 
by Parliament and only for breaching the 
requirement of “good behaviour.” A judge 
cannot be removed from the Bench because 
of his or her decisions. 


At the same time, it provides a check on 

the judiciary, ensuring that the principle 

of judicial independence does not eliminate 
judicial accountability. In carrying out their 
duties, independently and impartially, 
judges try to be right, but whether they are 
correct or incorrect, right or wrong in their 
decisions, they are not free to breach the 
bounds of “good behaviour.” 


This broad framework is drawn from the 
English Act of Settlement, 1701 which the 
Parliament at Westminster enacted to 
prevent the removal of judges whose 
decisions were viewed with disfavour by 
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the British monarch, a fairly usual practice 
in England prior to 1688. 


Despite its breadth, it has proven 
remarkably effective in preserving judicial 
independence from the interference of 
monarchs and governments alike, and from 
the popular pressures that can periodically 
be brought to bear against particular 
decisions. 


At the same time, it has also proven 
effective as a deterrent to judicial 
misbehaviour. Only once since 1701 has 
the U.K. Parliament removed a judge from 
office. Never has a Canadian judge faced 
Parliament for misconduct. However, a 
number of judges whose conduct has been 
under question have chosen to retire or 
resign rather than subject themselves to the 


glare of parliamentary scrutiny. 


The role of the Canadian Judicial Council 
in considering complaints about the 
conduct of federally appointed judges 
proceeds within this historical and 
constitutional context. 


The Council, whose statutory basis lies in 
an Act of Parliament, the Judges Act, can 
no more interfere in the decisions of a judge 
or in the conduct of a trial than can Parlia- 
ment itself. Nor can a judge, even the chief 
justice of the judge involved, infringe upon 
the independence of another judge in relation 
to the conduct of a trial or proceeding. 


REA ET 


A judge’s decisions, of course, can be appealed to 
progressively higher courts and can be reversed or 
varied by the appeal courts without reflecting in any 
way on the capacity of a judge to perform his or her 
duties and without jeopardizing in any way the judge’s 
tenure on the Bench, so long as the judge has acted 
“within the law and conscience.” 


This appeal process, well known and understood by 
professional and layperson alike, takes place under 
clearly established rules, precedents and practices up to 
the Supreme Court of Canada, since 1949 Canada’s 
highest court. But at no point in this process does the 
Canadian Judicial Council have a role. 


The role of the Council involves scrutiny not of a 
judge’s decisions but of a judge’s behaviour, and it 
comes into play when a complaint or allegation is 
made that the judge in some way has breached the 
requirement of good behaviour, and by his or her 
conduct “has become incapacitated or disabled from 
the due execution of the office of judge.” 


In this role, the Council membership acts not 
as individual members of the judiciary but as a unique 
tribunal whose mandate is to make an independent 


assessment of the judicial conduct in question. 


Because the decision on whether a judge should be 
removed from office is reserved to Parliament, the 
Council can only recommend to the Minister of Justice 
that a judge be removed or not removed from office. 
The Minister, in turn, can only make a further 
recommendation to Parliament. A decision of the 
Council or of the Minister in favour of removal in and 


of itself cannot cause a judge’s removal. 


The Council, in brief, has no role in reviewing whether 
a judge has made an erroneous decision. It has a 
preliminary role in determining whether a judge should 
be removed from office. 


The distinction between a judge’s decisions and a 
judge’s conduct is strict. This distinction is not always 
clear to most of those who complain to the Council, but 
it is fundamental to both the independence and the 
accountability of judges. 


THE PROCESSING OF COMPLAINTS 


The statutory role of the Council in considering 
complaints is set out in the Judges Act (Appendix F). 
The Council has had this role since it was established 
in 1971. 


The Council’s procedures and how they have evolved 
since 1971 were examined at length by Professor Martin 
L. Friedland of the Faculty of Law at the University 

of Toronto in his report A Place Apart: Judicial 
Independence and Accountability in Canada (see also 


Chapter 4). Professor Friedland reported: 


“The Council gave me full access to all of their 
complaint files. Over the course of my research, | 
spent several days examining the files, particularly 
those in the past several years. My overall opinion 
is that the Judicial Conduct Committee and the 
Executive Director have dealt with the matters 
received carefully and conscientiously. I never 
sensed that any matter was being ‘covered up’ by 
the Council after a complaint was made to it. The 
at least for the 


descriptions in the Annual Report 
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past few years — in my view appear accurately to 
reflect the complaints that have been received by the 


Council?” 


Complaints about the behaviour of federally appointed 
judges come to the Council from a variety of sources, 
the majority of whom are participants in court 
proceedings. The Council requires that a complaint be 
in writing and name a specific judge or judges before it 
will open a complaint file. There is no requirement 
that a complainant be represented by counsel or that a 
complaint be made on any specific form. 


One result of this latter feature of the process is that 
complaints that might be rejected in a court proceeding 
for failing to meet basic evidentiary, procedural and 
other requirements are seriously examined by the 
Council until they are found to be without basis. 


This system occasionally results in judges being 
exposed to unjust accusations and unwarranted public 
questioning of their character. 


Judges, because of their position and the limits on 
what they can publicly say, cannot easily refute such 
accusations. They justifiably resent their character and 
reputations being questioned, particularly when the 
dispositions of complaints against them are not given 
the same public prominence as the original allegations 
might have received as a result of complainants having 
sought publicity. 


4 A Place Apart: Judicial Independence and Accountability in Canada, pp. 94-95. 
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Another result is that the statistics on the number of 
files opened by the Council reflect not only legitimate 
complaints about judicial conduct but also baseless ones. 


At the same time, this openness to examination is an 
important aspect of demonstrating the willingness of 
judges both to be and to appear to be publicly 
accountable for their conduct, and it ensures that 
complainants, whatever their status, training or 
resources, can have access to the complaints process. 


In addition to considering complaints from the public, 
the Council also undertakes formal inquiries initiated by 
the Minister of Justice or by a provincial attorney general 
concerning the conduct of a federally appointed judge. 
Almost all complaints received by the Council, 
however, are from the public. 


The Council considers each letter that complains about 
the actions of a specific judge or judges identified by 
name. Where warranted, and it rarely occurs, the 
Council initiates a formal investigation, reports its 
findings to the Minister of Justice and, again where 
warranted, recommends a judge’s removal from office. 


Under subsection 65(2) of the Judges Act, there are 
four grounds on which the Council may base a 
recommendation for removal as a result of its 
investigation of a judge’s conduct: 


(a) age or infirmity; 


(b) misconduct; 
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(c) having failed in the due execution of office: or 


(d) having been placed, by conduct or otherwise, in a 
position incompatible with the due execution of 
office. 


Under subsection 63(2), only the full Council can order 
a formal investigation of a complaint and only the full 
Council can recommend a judge’s removal from office 
to the Minister of Justice. However, the initial 
responsibility for dealing with complaints falls to the 
Chairman or one of the two Vice-Chairmen of the 
Judicial Conduct Committee of the Council. 


The Committee Chairman or a Vice-Chairman reviews 
each complaint and decides on its disposition. He or 
she may seek comments from the judge who is the 
subject of the complaint but, with or without such 
comments, may close the file with an appropriate 
explanation to the complainant. 


The Chair or Vice-Chair also may ask independent 
counsel to make further inquiries — that is, to 
undertake an informal fact-finding. 


On the basis of that fact-finding, the Chair or Vice- 
Chair may ask a Panel of up to five members of the 
Committee to consider the complaint. A Panel may 
conclude that no further action by the Council is 
warranted and direct that the file be closed with or 
without an expression of disapproval of the conduct in 
question. In expressing disapproval a Panel is in effect 
deciding that a complaint has some validity but is not 


sufficiently serious to warrant removal from the bench. 


If the conduct complained of is sufficiently serious, the 
Panel may recommend to the Council that a formal 
investigation be undertaken under subsection 63( 2) of 
the Act to consider whether a recommendation for 
removal is called for. Prior to making this determina- 
tion, the Panel may refer the complaint back to the 
Chair or Vice-Chair for a fact-finding investigation 
and report, where this has not already occurred. 


Only rarely does a complaint lead to a formal 
investigation. The largest proportion of complaints are 
dealt with by the Chairman and the two Vice-Chairmen 
on the basis of the authority delegated to them. The 
remainder are dealt with by Panels of the Committee, 
who are appointed in accordance with the Council’s 
Judicial Conduct By-Laws, reproduced in Appendix E. 


The members of the Judicial Conduct Committee, as of 
March 31, 1996, are listed in Appendix B. 


THE 1995-96 COMPLAINTS 


The number of new complaint files opened by the 
Council in 1995-96 was 200. As can be seen in Table 1, 
180 files were closed during the year. Taking into 
account the 27 open files as of April 1, 1995, this left 47 
open complaint files at March 31, 1996 when the 


Council ended its fiscal year. 


Ten complainants filed more than one complaint during 
the year. In two cases, a single complainant resulted in 
four files being opened, in two cases three files and in 


six cases two files. 
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TABLE 1 + COMPLAINT FILES 


Closed Carried into 
the new year 


New Files | Carried over from Total 


previous year Caseload 


1990-91 | 6 
1992.93 177 110 31 
1993-94 18 | 3] 156 39 
1994-95 174 39 186 7 
1995-96 200 27 


1 One file was inadvertently counted twice in 1989-90, and the actual number of cases carried into 1990-91 was 13. 


To provide context for these numbers, the procedures + Letters that express a generalized grievance against 


used by the Council are as follows: the judicial system, or the court process, or complain 


about the conduct of lawyers, provincial court 


* Each letter naming a federally appointed judge in a judges, masters and other officials over whom the 


complaint results in a separate file being opened, Council has no jurisdiction, or complain of a judge’s 


unless there are multiple complaints about the same conduct but do not name the judge, do not result in 


matter, in which case they all go into a single file. complaint files being opened and are not counted as 


complaints in the Council’s records. Those who 


* A letter naming a federally appointed judge 


complaining of a matter on which the Council 
apparently cannot act — for example, a complaint 


submit these grievances are so advised; occasionally, 
the Council’s response to the writer will result in a 
complaint specifically naming a judge or judges and 


about a judge’s decision rather than his or her when this happens a complaint file will be opened. 


behaviour — will nonetheless result in a file being 
opened and will be considered a new complaint on As well, the Council receives numerous letters dealing 
the Council’s records. with problems that do not derive from judicial 


proceedings nor relate to the judicial system. They 
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run the full gamut of life in Canada, including such 
problems as unpaid debts, problems with veterans’ 
benefits, immigration or refugee board rulings and 
similar matters. 


These often reflect considerable effort on the 

part of the writer and often include extensive 
documentation, but do not come within the Council’s 
ambit and are not reflected in statistical summaries of 
the Council’s work. The Council, with neither the 
resources nor a legal basis for dealing with these 
matters, nonetheless tries to provide as much guidance 
as it can as to where the writer might turn for redress. 


A perspective on the picture provided by the statistics 
can be gained by a description of the disposition of files 
that were closed during the 1995-96 year, as set out in 
Table 2. 


Some 98 per cent — 176 out of 180 — were closed 
after review by either the Chairman or the Vice- 


Chairmen, either on the basis of the material provided 
by the complainant or following a review and a 
response from the judge who was the subject of the 
complaint and the judge’s chief justice. Within the 176, 
eight files were closed as withdrawn or discontinued by 


the complainants. 


Four files were referred to Panels of Committee members 
in accordance with the Council’s by-laws. Of these, 
one was considered sufficiently serious to warrant a 


fact-finding by independent counsel. 


While each of the complaints received is important to 
the complainants and the judges involved, and to the 
Council, the totals must be set against the fact that there 
are nearly 1,000 federally appointed judges in Canada. 
They deal with tens of thousands of cases each year, 
many involving multiple rulings in highly emotional 
circumstances. In that context, the number of 


complaints is small indeed. 
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TABLE 2 + COMPLAINT FILES CLOSED IN 1995-96 


After response from the judge 


Without requesting response from the judge 


Files “Withdrawn” or “Discontinued” 


Total 


Closed by the Closed by 
Chair/Vice-Chair Panels of the 
of the Committee Committee 

19 4 
89 — 
gl = 
176 4 


Ze 


1 Includes two files closed when the complainants wrote stating they were “withdrawing” their complaints and six files closed as “discontinued” when 
the complainants failed to provide additional details as requested of them. 
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FILES CLOSED BY CHAIRMAN OR 
VICE-CHAIRMEN OF THE JUDICIAL 
CONDUCT COMMITTEE 


The Chairman or one of the two Vice-Chairmen of the 
Judicial Conduct Committee consider each complaint in 
which a federally appointed judge is named. 


By far the largest proportion of these complaint files are 
closed on the basis of either the complainant’s letter or 
the comments of the judge concerned — that is, without 
further fact-finding or investigation. 


Most often, the reason for closing a file without seeking 
comment or conducting further investigation is because 
the complainant, either explicitly or implicitly, has 
asked that a judge’s decision be reversed or altered, that 
a new trial or hearing be held, or that the complainant 
be compensated for an allegedly incorrect or unlawful 
decision. 


The Council has no power to order any of these things. 
For the most part, these are matters for the appellate 
courts. All files requesting such relief are closed 
without further action. 


Where a letter does not make clear the nature of 

the proceeding that gave rise to a complaint, the 
Chairman or a Vice-Chairman will often seek the 
comments of a judge and/or chief justice to ascertain 
whether the complaint falls within the Council’s 
jurisdiction or outside it. Such comments will also be 
sought to gain a better understanding of the allegation 
that has been made in order for the Council to prepare 
an appropriate response to the complaint. 


Table 2 sets out the files closed by the Chairman or 
Vice-Chairmen of the Committee. As it shows, 89 files 
were closed without seeking comment, and 79 were 
closed after comments from the judge and his or her 
chief justice. 


To ensure the fairness of the screening process for 
considering complaints, the Council requires that the 
Chairman and the Vice-Chairmen not screen complaints 
involving judges in their own court or province. 


As an additional safeguard, the Judicial Conduct 
Committee established at the Council’s 1994 annual 
meeting that all complaints against members of the 
Council itself should be reviewed by independent 
counsel even if the complaint is without any apparent 
merit. Independent counsel reviewed six files during 
1995-96 involving members of the Council. 


Described here are some of the issues raised in files 
closed during 1995-96. 


Alleged Gender Bias 


The Chairman and Vice-Chairmen closed eight files in 
which gender bias was alleged during 1995-96. Two 
involved complaints in which the alleged bias on the 
part of a judge was against women, six in which the 
alleged bias was against men. 


¢ One complaint file included three letters alleging 
gender bias against women. These complaints, from 
a women’s centre and two individual complainants, 
alleged that a judge in family law proceedings used 
abusive language and intimidated women who 
appeared before him. One individual complainant 
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said she was threatened with jail if she did not allow case, the complainant was advised the appropriate 
her ex-husband access to the child, another said the course was by way of appeal as the Council has no 
judge would not allow her or her lawyer to present authority to review judges’ decisions. 

and defend her case. The judge said he had advised 

the first complainant in firm language of the Alleged Racial Bias 

consequences of continuing to deny access to the 
child but had not used inappropriate language, and 


Ten files complaining of racial bias (a number of which 


had in fact provided full opportunity for the second : ; ” 
also raised other concerns) were closed during 1995-96. 


complainant’s case to b dy The} 
ee at FEES They included the following examples: 


supported in this by an affidavit from the lawyers 


involved, and subsequently by the directors of two ¢ A non-lawyer representing a friend in a landlord and 
other women’s centres that the judge has been tenant matter requested through the court clerk’s 
“respectful, fair and knowledgeable” in dealing with office that the proceeding be bilingual, but when he 
family issues. The complaint was found to be appeared on the motion the judge did not speak 
without merit. French. The complainant alleged that the judge had 


pre-determined the case against him because he was 


¢ Acomplaint of gender bias against men arose from ie eee 
a francophone and a member of a visible minority. 


an applicati duction in chil r ; at 
pee noma trduckor.in child support The judge granted an adjournment on condition that 


ayments. Initi ain m five- cet: 
AU 0e complaint concemeda tive the complainant’s friend deposit rental arrear 


Une rcasons foriudgmon out payments with the court on a monthly basis, a 


the reasons were delivered before the Council could requirement, the complainant alleged, that was not 


Do Deus the complainant imposed on others. The judge explained that he had 
gil ee ER cesleoe bis complaint about the requested an interpreter once he found he could not 
D rat ou emeni were one sided and communicate with the complainant and adjourned 
Dune Rendre dened the matter to a special date because 11 witnesses 
DEA reflected.any, bias against the would have to be called. The deposit was required, 
applicant based on gender, but said the delay was the Re nd ne 
result of the voluminous pleadings and material, as proceedings. No evidence of judicial misconduct 
well as the complexity of the issues involved. The was found by the Vice-Chairman who considered the 
complainant was advised of the judge's reply, and complaint. Court staff had erred in booking the 
also advised that the appropriate remedy for the complainant’s motion before the judge, it was found, 
applicant’s disagreement with the decision was by but this was not the judge's fault. ‘The judge’s 
Benet appeal imposition of terms, the Vice- Chairman of the 
Judicial Conduct Committee found, was within the 
Three other complaints of bias against men also judge’s discretion and could only be varied by an 
involved family law proceedings, each involving the appeal court, not the Council. 


complainant arguing that decisions were unfair. In each 
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Another complainant, the accused in a criminal 
proceeding, alleged that the judge was a “racist” and 
had made up his mind before the trial began. As 

the complainant provided no particulars, no action 
could be taken on his allegation of racism on the 


judge’s part. 


A complainant acting on behalf of a friend in an 
eviction proceeding objected to the judge referring to 
him as a “young student from Africa” in his reasons 
and said this and other comments in his reasons 
demonstrated the judge was racially biased against 
him. Each of the instances cited by the complainant 
was reviewed; none was found to support the 


allegation of racism. 


A complainant, acting on behalf of a party in a 
custody proceeding, alleged that a judge was biased 
against men and racially biased. He cited five 
grounds for the complaint — including the judge’s 
telling the man involved that he should get on with 
his life and ordering him to withdraw money from a 
guaranteed investment certificate and give it to his 
former wife, who was on welfare. The charges were 
found to be unsubstantiated and the complaint to 
represent dissatisfaction with the judge’s decision, a 
matter outside the Council’s jurisdiction. 


A complainant, a party in a contract dispute, alleged 
that a judge had made “racist and religious” slurs 
against him and his wife, that the judge had shouted 
at a witness, had ignored evidence, had treated the 
complainant’s wife “as an ignorant and lifeless piece 
of furniture” and “had inside connections or 
arrangements” with the opposing party. The judge 
said that on reviewing his reasons for judgment, he 
noted that he had referred to the complainant and his 
wife by an incorrect name and if, by doing so, he had 
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inadvertently insulted them, their race or religion, he 
most sincerely apologized because he had no 
intention to do so. He noted that the complainant’s 
wife had not been in court but had been capably 
represented by counsel. On reviewing the 
allegations and the judge’s response, the complainant 
was advised that there was no basis for further action 
by the Council. 


Alleged Conflict of Interest 


A total of 19 files alleging conflict of interest were 
closed during the year. Many of these also involved 
other categories of complaints. The following examples 
indicate the nature of the complaints of conflict 
including the fact that many complaints arise not from 
trials but from the often-misunderstood conferences and 
processes that precede or accompany trials. 


¢ A complainant, representing himself in civil proceed- 
ings before the court, alleged that the judge who 
presided over a pre-trial conference coerced him 
into signing Minutes of Settlement favourable to the 
Opposing party because the opposing party was a 
lawyer. The complainant also said that because the 
suit was brought by a “friend or officer of the court,” 
a second judge who presided over a motion for an 
injunction made damaging comments about the 
complainant’s wife. The judge in the pre-trial 
conference cited a number of instances in the written 
record where she had told the complainant that any 
settlement had to be entirely voluntary. The second 
judge denied any special relationship between him 
and the lawyer and provided a transcript which he 
said demonstrated that he had given the complainant 
every opportunity to make his position clear to the 
court. On review of the complaint, the judges’ letters 
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and the transcripts of the proceedings, “absolutely no 
evidence of misconduct on the part of either judge” 
was found. 


Complainants in an intellectual property case alleged 
that a judge, in adjourning a motion sine die and 
becoming involved in helping the parties reach a 
negotiated settlement, had created “an apprehension 
of bias” by combining the roles of mediator and 
judge. The judge said that he had encouraged the 
parties to negotiate a settlement to avoid lengthy 
delays which would be harmful to them in light of 
the nature of the intellectual property at issue, that 
he had later acted with the consent of both parties 
and had met with counsel for each side separately, 
that he had acted impartially throughout and that the 
parties had reached a voluntary settlement with the 
assistance of their counsel. Subsequently, counsel for 
the complainants advised the Council that, in his 
view, the judge should not have met separately with 
counsel in the absence of opposing counsel and said 
he saw a conflict in the judge switching roles as 
mediator and judge. The complainants and their 
lawyer were advised that there was no evidence of 
misconduct on the part of the judge. But the letter 
also noted the substantial debate now under way 
about how such disputes should be managed and the 
evolving use of Alternative Dispute Resolution (ADR) 
to resolve disputes more efficiently and expeditiously. 
“The present view,” the parties were advised, “is that 
a judge does not step over the line when she or he 
carries the matter to conclusion when parties have 
acknowledged that a settlement has been reached.” 


A complainant, a party in a custody case, alleged 
bias on the part of the judge because the judge had 
told him at a pre-trial conference that it was likely a 


trial judge would grant sole custody of the children 
to his ex-wife. He also objected to the number of 
pre-trial conferences the judge held and to the fact 
that the judge had held private sessions with his ex- 
wife and her counsel. The judge, in responding to 
the complaint, said her position on the custody 
question was based on the recommendations of a 
psychological assessor who had been chosen by 
both parties. She confirmed that she had held seven 
pre-trial conferences because each time such a 
conference was called the parties asked for an 
adjournment, and confirmed that she had met jointly 
and privately with both parties and their counsel in 
accordance with her usual practice. In light of the 
complaint to the Council, the judge said no further 
purpose would be served by having them appear 
before her again prior to trial. As a result, the matter 
had been set down for trial. The complainant was 
advised that, on review, no evidence of judicial 
misconduct was found. He was also advised that 
the judge could, at her discretion, make suggestions 
and interview parties jointly or separately as she 
thought best. 


A complainant in a family court proceeding alleged 
that the opposing lawyer arranged to have the matter 
heard by the judge because the judge and the lawyer 
had a close personal relationship. He alleged that the 
lawyer and her husband socialized with the judge 
and his wife. He complained that a settlement 
favourable to his ex-wife was the result of this 
relationship. The judge denied such a relationship 
and denied also that he and his wife socialized with 
the lawyer and her husband, saying that he knew her 
only as someone who had been active in the family 
law bar for many years. The complainant was 


advised that there was no evidence of misconduct, 
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and that the Council had no jurisdiction to inquire 
into the actions of the lawyer. The complainant 
wrote again, expressing his extreme dissatisfaction 
with the Council’s reply and repeating his allegations 
against the judge, adding as well that the judge’s 
conduct “was both discriminatory (including racist 
remarks), biased and should be dealt with.” He 
provided no evidence to support his allegation of 
racial prejudice. He was advised that it was 
regrettable that he was dissatisfied with the response 
to his complaint and that there was no basis for re- 
opening the file. 


A complainant, representing himself, objected to a 
judge hearing a case, arguing that the judge was in a 
conflict because his daughter and son-in-law worked 
for the same law firm as opposing counsel and that a 
niece worked for the complainant’s former law firm. 
The judge, in his response to the complaint, said his 
daughter and son-in-law did indeed work for the law 
firm but they were unaware of the proceedings 
involving the complainant. Had they been involved 
in any matter that might come before the court, they 
would have advised the Court Registrar so that the 
judge would not preside. As well, he said the niece 
worked for the complainant’s former law firm but he 
had no knowledge of her practice. In view of the 
complaint, he said he had advised the Registrar that 
he should not hear any future matter involving the 
complainant. The complainant was advised that “it 
would be considered inappropriate for a close relative” 
to appear before a judge, especially if it is a contested 
matter, but it is generally not considered inappropriate 
for a judge to hear a matter where relatives are not 
directly involved in the litigation. He was also 
advised there was no evidence of misconduct. 


Cee ANU AT REP O RIT 


A number of complainants alleged that a judge was 

in a conflict because prior to his appointment to the 
bench he had acted on behalf of the ex-husband of one 
of those complaining and, as a result, the judge was 
biased against them. As the female complainant was 
only involved peripherally in the case and only to the 
extent that her name appeared on one of the documents 
in evidence, they were advised that the allegation of 
conflict was a “feeble excuse” for attacking the 
integrity of the judge. They were advised there was no 
merit to their complaint, and that the judge’s findings 
and conclusions appeared to be based on the evidence 
at the hearing and the application of the law. 


A complainant, the friend of a plaintiff in civil 
proceedings for assault and wrongful dismissal, 
made various allegations against the judge and 
various lawyers who had acted for the plaintiff. The 
complainant alleged that the judge was in conflict 
because she had taught the plaintiff, who was a 
solicitor, at law school, where she had been made 
party to confidential aspects of the plaintiff’s life 
and, as a result of this previous contact, was biased 
against the plaintiff. As a result, the complainant 
alleged that the judge had approved the withdrawal 
of criminal charges against one of the defendants. 
The judge denied any ill feelings against the plaintiff 
and, although having assisted her in law school with 
legal instruction, could not recollect any confidence 
the plaintiff might have shared with her. The ~ 
complainant was advised that, on review of the 
complaint, the judge’s response and the transcript of 
proceedings, there was no evidence of misconduct on 
the part of the judge. As well, the complainant was 
advised that when criminal charges are withdrawn 

it is done by the Crown and the decision is not 
reviewable by a judge. 


Is ap Scale IY 


¢ Acomplainant alleged that a judge’s son was a 
lawyer with a firm that acted for a bank that was the 
opposing party in a proceeding, that the judge was in 
conflict and should have advised her of this before 
hearing her case. The judge confirmed that his son 
was with the firm but noted that the firm was not 
involved in any way with the case in which the 
complainant was involved, although the firm did act 
occasionally for the bank opposing her in the 
proceeding. The complainant was advised that the 
fact the judge’s son’s firm acted from time to time 
for the bank did not create a conflict of interest for 
the judge. 


¢ Accomplainant, a party in a family law proceeding, 

said that a number of lawyers had told him the judge 
favours the wife in divorce proceedings, and alleged 
that the judge hates “ethnic people” and that his 
ex-wife’s attorney was “feeding a kickback to the 
judge.” The complainant was advised that these 
allegations were extremely serious but absolutely no 
evidence was provided to support them and hence 
there was no basis for any action by the Council. 


Alleged Delay in Rendering Judgments 


Three files alleging delay in rendering judgment were 
closed during the year, including the following example 
and one dealt with by a Panel, which is described later 


in this chapter: 


¢ Acomplainant, a party to a family law proceeding, 
lodged a formal complaint regarding the delay in 
receiving a decision from the judge. Earlier he had 
written to express concern at the delay, asking only 
that his concerns be transmitted to the judge, which 
was done through the judge’s chief justice, and not 


be treated as a complaint by the Council. When he 
subsequently did complain about the delay, he also 
asked that the Council reimburse him for the 
“unnecessary” expense entailed in the judge’s order 
that the parties submit written arguments to the 
court. On review, the judge’s order was found to be 
reasonable “in the circumstances” and the 
complainant was advised that the Council had no 


authority to reimburse him for any costs. 
Complaints Against Council Members 


Six files involving complaints against Council members 
were Closed during the year. In each case, independent 
counsel reviewed the Chairman’s or Vice-Chairman’s 
proposed disposition of the file before it was closed. 
These complaints are set out below: 


¢ A complainant made a number of allegations that a 
chief justice was “hostile, belligerent, deprecating, 
sarcastic and obstructive.” The complainant was 
asked to provide particulars and advised that the file 
would be held in abeyance pending his reply. The 
complainant did not provide any further material and 
the filed was closed as “discontinued.” 


¢ A complainant serving four concurrent life sentences 
alleged that a chief justice had not acted expeditiously 
on a motion for habeas corpus. Documentation 
provided by the judge showed the complainant was 
clearly instructed that the proceedings could only be 
entertained if they were properly filed in accordance 
with the Criminal Code and the Rules of Practice. 
The complainant’s application did not conform to the 
requirements and, as the complainant had refused to 
be represented by counsel under the Legal Aid plan, 


his application had not been heard. Independent 
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counsel agreed there was no basis for the allegation 
of misconduct. The complainant was advised of this. 


A complainant alleged that a chief justice was in 
conflict during a case heard in 1985 because the 
chief justice was depicted in a photograph along with 
a city mayor who was the defendant in the case. He 
alleged the chief justice and the mayor were 
directors of the same organization at the same time, 
and, further, that the chief justice had assigned 
himself to hear the case in question. The chief 
justice responded that the mayor had never been a 
member of the board of directors of the organization 
in question, nor had he attended any meetings while 
the chief justice was a member of the board, and he 
denied assigning the case to himself. The complainant 
was advised that his only recourse was by way of the 
Court of Appeal. 


A complainant alleged that a chief justice had altered 
the transcript of the complainant’s son’s criminal 
trial “to such an extent that he cannot have a fair and 
impartial appeal.” The complainant was asked to 
provide particulars to support his allegations. The 
file was kept open pending receipt of further 
information. When the complainant failed to 
respond to the request for supporting information 

the file was closed as “discontinued.” 


A complainant, who, like his ex-wife, the other party, 
represented himself in family law proceedings 
extending over a number of years, alleged that a 
chief justice abused his authority by referring the 
case to a Master. The complainant said the chief 
justice had no authority to vary an outstanding order 
regarding custody of the complainant’s children. He 
also took issue with the case having been transferred, 
without hearing, to another centre in the province. 
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The chief justice said he had made an administrative 
decision to refer the case to a Master because the 
proceedings were long and complex and he wanted 
the Master to clarify the issues and make a recommen- 
dation on how to resolve them. The complainant 
was advised that there was no basis whatsoever for a 
finding of improper conduct by the chief justice and 
that the Council has no authority to review the admin- 
istrative action he might take to case-manage a file. 


A complainant, who represented himself in complex 
business litigation, disagreed with a number of 
decisions rendered over a period of time by nine 
different judges, arguing that some of the decisions 
were improper and prejudicial while others were 
discriminatory and biased. He complained that the 
actions of the judges “amounted to or verge on 
judicial corruption.” He provided no evidence of 
misconduct to support his claim. The complainant 
was advised that, on review, his complaint provided 
no grounds for his allegation of misconduct. In 
response, the complainant made allegations against 
two members of the Council for not adhering to the 
Council’s mandate under the Judges Act “by 
suborning obstructive conduct and coddling jurists.” 
This new allegation was also found to be without 
basis. Independent counsel concurred. 


Other Complaints 


Among other complaint files closed by the Chairman or 


a Vice-Chairman, three were dealt with as set out below. 


REARAD Ral 


A complainant, the defendant along with her mother 
in a property dispute commenced by the complainant’s 
sister, alleged that the judge, without hearing 
evidence from her, found she had been abusing her 
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mother. She provided letters from her mother’s 
physician and neighbours to the effect that there 
was no abuse by the complainant, and she requested 
an apology from the judge. The judge said he 
continued to feel concern for the welfare of the 
complainant’s mother and that he had told the 
parties he was satisfied she had been abused, but he 
acknowledged he should not have done so without 
hearing the testimony of the complainant. He asked 
that his apologies be conveyed to the complainant. 
The complainant was advised that her request for an 
apology was reasonable and, as the judge had 
apologized, the file was closed. 


The complainant, a party in a matrimonial dispute, 
alleged that the judge shouted at him, was rude and 
sarcastic and improperly accused him of lying. He 
said that the judge was biased against him and when 
his lawyer tried to say something the judge “shouted 
him down, too.” The judge said that the complainant 
had failed to comply with a number of court orders 
he and other judges had issued and wanted to know 
why the complainant had not filed a financial 
statement when he had been ordered to do so on at 
least two previous occasions. The judge acknowl- 
edged that he had slammed his hand on the table and 
had told the complainant “in a very loud voice that 
he must comply with orders of the courts and that if 
he did not do so he could be sent to jail for contempt.” 
He apologized for slamming his hand on the table 
and for speaking in a loud voice. But he denied 
saying that “I would look for something to send him 
in jail for” and he denied the other allegations of 
misconduct on the complainant’s part. The 
complainant was advised of the judge’s apology and 
of his denial of other allegations of misconduct. 
“While it is regrettable when a judge exhibits any 


lack of judicial calmness,” the letter to the complain- 
ant said, “an isolated act of impatience would be 
hardly sufficient to justify a recommendation for 
removal, especially when a person is in breach of 
court orders, and the judge is a person of good 
judicial repute.” 


A complainant who was an employee in a court- 
house complained of harassment in the workplace 
through “abuse of authority.” She said a judge, 
acting in an administrative capacity, had no control 
of his temper and engaged in personal vendettas 
against people who crossed him. The complainant 
was advised that workplace harassment did not fall 
within the Council’s jurisdiction in that supervision 
of court staff is a provincial responsibility. As well, 
she was advised that her complaint did not indicate 
any abuse of judicial authority for personal 
advantage, nor any conduct that could possibly lead 
to a recommendation that the judge be removed from 
office. She was advised that her administrative 
difficulties would have to be resolved through the 


usual channels in her workplace. 


Files Re-Opened and Re-Closed 


Occasionally, files from previous years are re-opened 


and re-closed. This occurred in the case of the 


following complaint file, which had been originally 
closed in 1991. 


A husband and wife, involved in a number of actions 
involving real estate, alleged that a judge had been 
involved in discussions with a lawyer at one of the 
defendant law firms with regard to having a single 
judge hear the numerous motions the complainants 


had brought. They alleged that “this smacks of 
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collusion.” They asked the Council to intervene 

to have the trial moved to another venue as they 
believed that all the judges in the area were biased 
against them because of their prior exposure to the 
case and unfavourable press coverage. They were 
advised that the Council had no jurisdiction 
regarding the venue of a trial. In August 1991, the 
file was closed for the first time. The complainants 
petitioned the Council throughout 1992 and 1993, 
along with an association which, in 1994, asked the 
Attorney General of Canada to investigate a second 
judge for misconduct and complained peripherally of 
comments made by a third judge. The file, re-opened 
in 1994-95, was examined by outside counsel who 
found no basis for the association’s allegations. The 
complainants were given a detailed response to each 
allegation and the file was re-closed again in 1995-96. 


FILES CLOSED BY PANELS OF THE 
JUDICIAL CONDUCT COMMITTEE 


make comments about prospective legislation, as it 
undermined his ability to function in an impartial 
and independent manner. The judge defended his 
actions, stating that in the absence of a clear 
prohibition on judges’ freedom of expression, his 
actions were “restrained and within the guidelines of 
the Council.” The complaint file was referred to a 
five-member Panel of the Committee. The Panel 
said in its letter to the judge that his comments were 
a “highly partisan attack upon a proposal which, if 
carried forward into legislation, could well come 
before you for interpretation and enforcement.” 
Proper judicial conduct, the Panel said, could not be 
measured only in terms of strict, individual legal 
rights. The Panel expressed strong disapproval of 
the judge’s conduct because it compromised the 
judge’s impartiality. However, the Panel concluded 
that, while regrettable, the conduct could not 
properly lead to a recommendation for his removal 
from office. 


Delay in Rendering Judgment 


Four files were referred to Panels of the Judicial 
Conduct Committee during the year, one to a five- 


member Panel and three to three-member Panels. 
Involvement in Public Controversy 


* Two complaints were received regarding a judge’s 
comments about the federal government’s proposed 
gun control legislation. The complaints alleged that 
the judge had written an open letter to the Prime 
Minister and the Minister of Justice, then made 
copies available to the media. The judge also gave 
interviews to Radio Canada in which he spoke 
against the proposed legislation. The complainants 
said it was improper for a member of the judiciary to 
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A complainant, the head of a union, alleged that a 
judge had not rendered his decision in a case heard 
on an “emergency” basis seven and a half months 
before. The comments of the judge were sought and 
he provided the reasons for the delay, noting that he 
had delivered his reasons for judgment just prior to 
receiving the Council’s letter concerning the delay. 
A three-member Panel considered the file, and, while 
concluding that no further action was warranted, 
noted that in another case involving delay in 
rendering judgment on the part of another judge, a 
Panel had concluded “that a formal investigation 
should be initiated against a judge who had several 


Were vor oreo 


judgments outstanding over a long period of time.” as well, that “the responsibility for the kinds of 


The Panel advised the judge that “we are anxious misconduct described ... (if such it was) rests more 
that such a situation not develop in your case.” It with the Chief Justice of the Court than with the 
urged the judge to institute a system, in conjunction Council.” The complainant was advised that 

with his chief justice, that would allow him to keep complaints such as hers should be directed to her 
as up to date as possible. The complainant was supervisor or to the judge, regional senior justice 
informed of a Council resolution approved in 1985, or chief justice. 


declaring that “it is the view of the Council that 

judgments should be rendered within six months Alleged Racial Bias 

after hearing, except in special circumstances. . . . 

It is always regrettable when an urgently required Two comm latestalte ped Reman iavednd 

pee: : judge ha 

decision is delayed unduly.” 
y ul demonstrated racial bias in a criminal trial of a police 


officer charged with manslaughter in the death of a 


Alleged Workplace Harassment black man. The first alleged that the judge refused to 
listen to the Crown’s arguments and continually 
* A complainant, an employee in a court clerk’s office, discredited any black witnesses. “The manner in 

alleged that she terminated her employment because which he addressed a group of black men who were 
“I could no longer accept the verbal and mental waiting to be Crown witnesses was hostile and 
abuse that I had been subjected to for the past three despicable.” The second complaint, from the mother 
years” at the hands of one of the judges on that court. of the dead man, alleged that the judge “continuously 
She included with her complaint 40 pages of her shouted at the prosecution ... while remaining in a 
“personal journal” and memoranda in which she calm and orderly fashion in his dealing (with defence 
described numerous contacts with the judge which counsel).” The judge denied addressing any 
she characterized as rude and unfair. The judge, in offensive remarks to any blacks during the trial, or 
his response, said that there had been a deterioration behaving toward any witnesses in an offensive 
in the employee’s behaviour over several years and manner. A three-member Panel struck to consider 
“in the end, her behaviour towards the public and to the complaints concluded, on the basis of inquiries 


other court personnel became unacceptable and and a review of the transcripts of the closing remarks 


unprofessional.” He admitted he had sworn at her on by defence counsel, the judge’s charge to the jury 


one occasion. A fact-finding was undertaken by and sections where the judge dealt with Crown 


independent counsel, and a three-member Panel was 


established. The Panel concluded that the conduct misconduct. Detailed letters were sent to each 
complainant dealing with each of their allegations 


witnesses, that there was no evidence of judicial 


complained of, which it said “seems to have been 
highly unusual,” did not arise from the judge’s in turn. 
misuse of judicial office or misuse of judicial power 


or authority for personal reasons. The Panel said, 
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THE BIENVENUE INQUIRY 


In December 1995, during the trial and sentencing 
of Tracy Théberge in Trois-Rivières, Quebec, for 
murdering her husband, Mr. Justice Jean Bienvenue 
of the Quebec Superior Court made a number of 
comments which were widely publicized and which 
offended Jews and women in particular. 


During sentencing, the judge said that “... when women 
ascend the scale of virtues they reach higher than men 
... but “... when they decide to degrade themselves, 
they sink to depths to which even the vilest men could 
not sink.” He also said that “even the Nazis did not 
eliminate millions of Jews in a painful or bloody 
manner. They died in the gas chambers, without 
suffering.” Judge Bienvenue also criticized the 

jury’s decision to find Ms. Théberge guilty of second 
degree murder, referred to the jurors as “idiotic and 
incompetent” before an officer of the court, and made 
inappropriate comments about a female juror, about 
those contemplating suicide, about a parking attendant 
and about a female reporter’s attire. 


The justice ministers of Quebec, The Honourable Paul 
Bégin, and of Canada, The Honourable Allan Rock, 
requested an inquiry under ss. 63(1) of the Judges Act. 
When such a request is made, the Council is required to 
establish an inquiry committee and the committee’s 
report must be submitted to the Minister of Justice by 
the Council. As well, about 100 complaints from 
members of the public about Mr. Justice Bienvenue’s 
conduct in that case were received by the Council. 


On January 24, 1996, the Council announced the 
establishment of the Inquiry Committee to be chaired 
by The Honourable Pierre A. Michaud, Chief Justice of 
Quebec and including The Honourable Joseph Z. 
Daigle, Chief Justice of the Court of Queen’s Bench of 
New Brunswick, and The Honourable J.-Claude Couture, 
Chief Judge of the Tax Court of Canada. As well, the 
Minister of Justice of Canada appointed The Honourable 
Paule Gauthier of the Quebec City law firm of Desjardins, 
Ducharme, Stein, Monast, and Professor Nathalie 

Des Rosiers, Professor, Faculty of Law, University of 
Western Ontario. L. Yves Fortier, Q.C. of Ogilvy 
Renault in Montreal was engaged as independent 
counsel for the inquiry. 


Hearings were conducted in the first week of March 
1996, the last month of the Council’s 1995-96 fiscal 
year, and the report of the Inquiry Committee was to be 
made public during the summer of 1996.° 


5 The proceedings were terminated when the Judge resigned effective September 30, 1996. These proceedings will be reported in the Annual Report of the Council covering the period from April 1, 1996 


to March 31, 1997. 
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ISSUES 


PRINCIPLES OF JUDICIAL 
CONDUCT 


[ October 1994, the Council announced 
that, in consultation with the Canadian 
Judges Conference, it would begin work, 
on developing a statement of principles of 
judicial conduct. To this end a working 
committee was established consisting of 
representatives from its Judicial Indepen- 
dence Committee, a representative of the 
Conference, a law professor and the 
Council’s Executive Director. 


The idea of developing such a statement 
was first discussed by the Council in 1973 
but, after considering the issue, the Council 
opted instead to prepare two books on 
judicial conduct. One was A Book for 
Judges, written by The Honourable J.O. 
Wilson, former Chief Justice of the 
Supreme Court of British Columbia. The 
other Le Livre du Magistrat was written 

by The Honourable Gérald Fauteux, retired 
Chief Justice of Canada. Both were 
published in 1980. 


Subsequent work on the issue led to the 
publication by the Council in 1991 of 


Commentaries on Judicial Conduct. 


While these three books have made an 
important contribution to understanding 
the issues involved in questions of judicial 
conduct, the Council has found a need to 
provide greater guidance to judges and the 


public on issues related to conduct. 


There is often misunderstanding on the part 
of the public about the differences between 
a judge’s decisions and a judge’s conduct. 
Equally, there is often disagreement among 
judges as to what represents misconduct. 
There is an increasing need on the part of 
judges for clearer guidance on how to 
handle a range of difficult ethical issues. 


The work begun in 1994 resulted during the 
1995-96 fiscal year in the Council issuing 

a discussion document prepared by the 
Committee on the process to be used in 
developing a statement of principles on 
conduct, including a tentative list of issues 
that might be addressed in such a state- 
ment. The process was designed to develop 
consensus among judges, legal scholars and 
practitioners, and others, on the handling of 
ethical and other issues related to judicial 


conduct. 


At the end of the fiscal year, the working 
group had prepared draft principles 
concerning political activity with the 
intention of eliciting comment from 
federally appointed judges that could be 
incorporated into subsequent drafts. 


JUDICIAL COMPLEMENT 


At a time of pressure on all public 
institutions to contain and reduce spending, 
requests by provinces to the federal 
government to increase the complement of 


federally appointed judges on their courts 
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have come under increasing scrutiny to ensure that there 
is clear justification for doing so. 


In June 1995, the Minister of Justice, in a letter sent to 
the Attorney General of each province, expressed his 
concern that there has been no formal process for 
determining the appropriate number of judges for a 
particular court. At the same time, he asked for the 
Council’s views on how to assess the need for new 
judges and determine the appropriate judicial 
complement for a court. 


Under Canada’s Constitution, the responsibility for the 
judiciary is divided. The federal government appoints 
judges to the Superior Courts in each province and fixes 
and provides for their salaries, pensions and benefits. 
The provincial governments are responsible for the 
administration of justice, including the structure of 
courts in a province and the provision of the necessary 
support for judges, including offices, staff and 
equipment. 


A provincial decision to request an increase in judicial 
complement has ramifications for the federal 
government’s finances. At the same time, the 
appointment of a judge by the federal government 

has consequential financial effects on a provincial 
government. 


Previously, appointments and support decisions 
occasioned little controversy but, as financial pressures 
have built on both levels, the routine approval of provin- 
cial requests for additional judges has been called into 
question. Similarly, the requested appointments, when 
made, have not always brought a commensurate increase 
in the support the provinces provide for the courts. 


Chief Justice Antonio Lamer, in his capacity as 
Chairman of the Council, expressed to the Minister of 
Justice the Council’s willingness to co-operate with 
both federal and provincial governments to seek a 
solution to the problem. The Chief Justice noted, 
however, that there should be no illusions that even with 
the best will it would be possible to establish an agreed 
set of criteria that would resolve all questions related to 
the size of appropriate judicial complements for 
particular courts. 


Circumstances vary from province to province, he 

said, and pressing needs are created when provincial 

or federal governments, for example, appoint judges 

to serve on commissions and inquiries, effectively 
reducing the number of judges available for court 
duties. As well, there is an increasing need for judges 
to set aside time to keep abreast of new developments in 
the law and the administration of justice, and a greater 
judicial involvement in managing cases in the system, 
particularly at the trial level. 


Chief Justice Lamer noted that because the admin- 
istration of justice is a provincial responsibility, the 
determination of the need for additional judges rests 
with each province. The final say on whether a given 
province needs new judges must therefore rest with the 
government of that province. At the same time, he said, 
it must be remembered that provincial governments 
have a duty to ensure that federally appointed judges 
have adequate support services and other resources to 
assist them in the performance of their functions. 


The Minister of Justice asked the Council to appoint 
two or three representatives to a steering committee 
which would include federal and provincial deputy 
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ministers as well as other senior officials. The 
Committee would be asked to recommend broad 
guidelines that should go into estimating the judicial 
time to deal with the workload of a court, and how to 
measure the demands on a court. It would also suggest 
ways in which the development of criteria might be 
carried out in each jurisdiction. 


At its 1995 annual meeting, the Council appointed three 
members to serve on the Committee.© The Council also 


asked that the terms of reference be broadened “to 


recommend broad national standards for the appropriate 


support services and infrastructure which should be 
provided to federally appointed judges by the provinces.” 


The first meeting of the Steering Committee was held in 


January 1996 and it began its review of the approaches 
which could be taken to develop an objective measure 


of appropriate judicial complements and support service 


needs. That work was continuing at the end of the year 


under review. 


THE FRIEDLAND REPORT ON 
JUDICIAL INDEPENDENCE AND 
ACCOUNTABILITY 


In early 1993, the Canadian Judicial Council 
commissioned Martin Friedland, Professor of Law at 
the University of Toronto, to undertake a wide-ranging 
analysis of the many issues encompassed by the paired 
concepts of judicial independence and accountability. 


These issues included such theoretical and practical 
questions as the effect of the Charter of Rights and 
Freedoms on judicial independence, whether judicial 
independence required further constitutional protection, 
techniques for appointing and compensating judges, as 
well as the composition and functioning of judicial 
councils, the relationships between provincial and 
federal judicial councils, the disciplining of judges, 

and the administration of the courts. 


In the spring of 1994, Professor Friedland visited every 
jurisdiction in Canada, conducting separate meetings 
with federal and provincial chief justices and puisne 
judges. By the end of his work he had met well over 
200 puisne judges and “just about every” chief justice 
and chief judge in Canada, as well as government 
officials in every jurisdiction, lawyers organizations and 
Bar associations and academic experts on the judiciary. 
Many were asked to comment on draft chapters and 

did so. 


Professor Friedland submitted his report in May 1995 
and it was published on August 14, 1995. The report, 
401 pages in English and 444 in French, is entitled A 
Place Apart: Judicial Independence and Accountability 
in Canada.’ “That place,” Professor Friedland 
concluded, “has a solid historical foundation and a fine 
edifice. This study suggests some relatively modest 
renovations in its structure to keep it a strong, respected, 


and independent institution.”® 


6 The Council members were Chief Justice Patrick LeSage (Co-Chair), Chief Justice Catherine Fraser and Associate Chief Justice Lyse Lemieux. 


7 The report is available from Canada Communication Group - Publishing, Ottawa, Ontario, KIA 0S9. 


8 A Place Apart: Judicial Independence and Accountability in Canada, p. 268. 
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In releasing the report, Chief Justice Antonio Lamer, the 
Chairman of the Council and the Chief Justice of 
Canada, said that in commissioning the report the 
Council hoped that Professor Friedland would “provide 
the basis for an informed debate on what is necessary 

to secure the strength, independence and, above all, 
public confidence in our courts and our judges. He 

has done that.” 


The report, he said, provided ample material for the 
debate to proceed within the judiciary, in the wider legal 
community and among the broader public on how to 
improve those aspects of the judicial system needing 
improvement and better understand “what is tried and 


true and works well.” 


Chief Justice Lamer announced that the Council had 
established working groups of chief justices to begin 
the analysis of the various issues raised in Professor 
Friedland’s report. The Council as a whole addressed 
many of the issues at its annual meeting in November 
1995 in Toronto, the first available opportunity. 


The Council’s views on the issues raised in the report 
were put in final form over the winter of 1995-96 with 
a view to submitting the Council’s response to the 
Friedland Report to the Minister of Justice, The 
Honourable Allan Rock, and to federally appointed 
judges. 


STANDARDS FOR ELECTRONIC 
CITATION OF JUDGMENTS 


Of particular importance during the year were the 
standards developed by the Judges Computer Advisory 
Committee for the electronic publication and citation of 
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court documents. The Committee requested public 
comments, prior to seeking the approval of the Council. 


The standards were developed in order to exploit the 
potential in new technologies to cut costs, increase 
accuracy and broaden access to court documents. This 
potential could not be realized, however, so long as 
Canada’s various courts used different and inconsistent 
formats for preparing and distributing judgments. 


In a paper-based system, this inconsistency was of 
relatively little importance but in the emerging 
computer world the lack of a common standard would 
produce confusion, the need for expensive conversions 
and limited access. 


The standards, once approved by the Council, would 
apply to all judgments issued by superior courts in 
Canada and all transcripts of reasons for judgment or 
reasons for sentence. They would not apply to reasons 
that are not transcribed. 


The purpose of the standards is to cover the formatting 
of material as it affects both the display on a computer 
screen and the look of a page that is printed as output 
from a computer. This would include the formatting for 
disk, CD-ROM, or versions communicated by modem 
or any other digital means. The standards would apply 
only optionally to pages printed by other means or from 
other sources. 


The standards would deal only with two of the three key 
issues related to electronic publishing — the need for a 
standard format and the need for a commonly accepted 
convention for citing electronically published 
judgments. 
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They would not deal with another key area, the 
means by which a guarantee might be provided of the 
authenticity of electronically generated legal documents. 


EXTRA JURORS FOR LONG TRIALS 


In 1993, the Council, on the recommendation of its 
Administration of Justice Committee, asked the Minister 
of Justice to consider amendments to the Criminal Code 
providing that, at a judge’s discretion, two additional 
jurors could be selected during jury selection as alternates 
to jurors who might fall ill or for any other reason be 
unable to continue on the jury chosen for a long trial. 


This request to the Minister of Justice was not reflected 
in amendments to the Criminal Code which the 
Government tabled in Parliament in December 1995. 


The Council was advised that the reason for the omission 
were divergent views on the merits of the proposal 
among Department officials and the Uniform Law 
Conference and the fear that choosing alternate jurors 
could result in inordinately long jury trials during which 
jurors might not dutifully pay attention to the evidence. 


At its mid-year meeting in March 1996, the Council 
confirmed that it continued to support its 1993 position 


in favour of alternate jurors. 


JUDICIAL LEAVES OF ABSENCE 


The Council was asked by the Minister of Justice for 
advice regarding an amendment to the Judges Act 
allowing judges to undertake international assignments. 
The request arose from the appointment of Madam 


Justice Louise Arbour of the Ontario Court of Appeal as 
Prosecutor of the United Nations War Crimes Tribunal. 


The appointment would require a leave of absence of 
at least two years and a relocation to Europe to take 
up these duties. The Council was advised that the 
Government believed it could grant this leave under the 
existing Judges Act but felt an amendment to the Act 
would be preferable. The Act allowed the Governor- 
in-Council to grant a leave for any length of time from 
judicial duties, but severely limited the non-judicial 
activities a judge could undertake and contained no 
reference to activities abroad or to acting on behalf 

of international organizations such as the United 
Nations, or to receiving a salary from an international 


organization. 


The Council was asked for its advice on whether an 
amendment the Minister of Justice proposed to request 
to the Act should be a general one that would allow 
Canadian judges to be granted leave to engage in 
international activities or undertake paid assignments 
for international organizations, or a specific amendment 
allowing Madam Justice Arbour to be given leave 
without pay and to receive a salary and expenses from 
the United Nations. 


The Minister, in making the request, indicated that his 
inclination was to think that a general bill was 
preferable to a special act, in that it would provide 
greater flexibility to respond to the growing demand for 
assistance from the Canadian judiciary in international 


legal development. 


The Council agreed that the Minister should request a 


general amendment. 
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JUDICIAL SALARIES AND BENEFITS 


ince 1981, the Judges Act has required 
S that every three years, beginning in 
1983, an independent commission be 
appointed by the Minister of Justice to 
examine the adequacy of judicial salaries 
and benefits. 


With the establishment of the 1995 
Triennial Commission in September 1995, 
the Canadian Judicial Council and the 
Canadian Judges Conference made a joint 
submission on the issues of concern to the 
judiciary, including needed changes to the 
triennial process itself. The submission also 
dealt with the more specific issues related to 
retirement, salaries, tax provisions affecting 
judges, pension contributions and benefits, 
including survivor benefits, study and 
parental leave, and insurance. 


THE REVIEW PROCESS 


This triennial review process was estab- 
lished in 1981 as a result of the failure of 
Parliament during the 1970s to respond in a 
timely way to the effects of inflation on the 
living standards of federally appointed 
judges. This, in the words of the Justice 
Minister of the day, had resulted in a 
judiciary “...whose morale has progressively 
deteriorated with the passage of time ... and 
an apparent lack of concern by the 
Government with their economic 
condition.” 
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In addition to determining appropriate 
salaries and benefits, however, the review 
was intended to remove the question of 
judicial salaries and benefits as much as 
possible from the political arena, in order to 
protect the independence of the judiciary as 
a core principle of the Canadian democratic 
system. 


Absent an independent and effective review 
process, judges would have to deal directly 
with the executive and legislative branches 
of government, as a result of which the 
independence of judges, if not compromised 
in fact, might be compromised in the 
appearance of having to depend on political 
favour for the adequacy of salaries and 
benefits. 


With 15 years of experience, however, it is 
clear to judges that the intentions of the 
1981 legislation have not been achieved. 
Successive commissions have made recom- 
mendations to successive governments on 
improvements to salaries and benefits, and 
also to the processes for deciding on these 
matters. But by virtually every measure — 
whether compared to senior civil servants or 
salaried Canadians in the private sector, 
whether measured against inflation or 
economic growth — judicial salaries and 
benefits have fallen behind. 


Nor has the process served to remove the 
compensation issues from the political 


arena. 
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“The failure to deal with the recommendations of the 
Triennial Commission renders virtually meaningless 
the independent review process,” the joint presentation 
to the 1995 Triennial Review Commission by the 
Canadian Judges Conference and the Canadian Judicial 
Council argued. It noted that this failure places the 
judiciary in the invidious position of having to engage in 
constant discussions about compensation with a branch 
of government that frequently argues before the courts. 


“.. The mere appearance of judges having to negotiate 
with the Executive Branch can only erode the public 
perception of judicial independence,” the submission 
said. “This undesirable result cannot be avoided under 
the current system. We must, therefore, try to re-establish 
the long term goals of depoliticizing the process and 
protecting the independence of the judiciary.” 


The joint submission’s analysis suggests that a principal 
reason for the failure of the process relates to a change 
in parliamentary rules after the Judges Act provisions 
related to the triennial process were approved in 1981. 
The Act requires the Commission to report within six 
months and the Minister of Justice to table the report in 
Parliament no later than the 10th sitting day after 
receiving it, but is silent on what then happens. 


Under the rules prevailing when the Act was passed, 
parliamentary committees could not examine and make 
recommendations on reports such as those of Triennial 
Commissions until the Government had formulated its 
own position; under the rules established subsequent to 
passage, parliamentary committees were able to study 
these reports and develop their own positions and 
recommendations before the Government made its 


position clear. 


As a result, the objective of removing judicial 
compensation from the political processes was defeated, 
with the consequence, as the joint submission argues, 
that “no other segment of society has its salary and 
benefits adjustments scrutinized through as many 
formal steps as the Federal Judiciary. Each of these 
steps takes place in Parliament. The current triennial 
process has now politicized judicial salaries to an extent 
never contemplated by the legislation creating the 
Commission.” The submission did not question either 
the rule changes or the importance of Parliament 
ultimately having the power to decide these 
compensation issues, but it argued the impact on the 


judiciary was both unintended and unfortunate. 


To deal with this, the submission proposed amendments 
to the Judges Act giving the Government up to three 
months to submit a Triennial Commission report to 
Parliament together with a Government Bill setting out 
the Government’s response to the report. The submission 
also proposed that Commission members be available 
as witnesses before the applicable parliamentary 


committee. 


Failing approval of these changes, the submission asked 
the Government to consider statutory changes along the 
lines suggested in the 1983 Triennial Commission 
Report, which proposed the use of a “negative 
resolution” approach to establishing compensation. 
Under various forms of this approach, Parliament 
would be required to reject the recommendations of a 
Commission and, if it did not do so, the recommen- 


dations would take effect. 


In their joint submission, the Canadian Judges 


Conference and the Canadian Judicial Council noted 
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that they had reviewed this approach, as well as others 
used in the United Kingdom, Australia, the United 
States and New Zealand. “It would appear that all of 
the ... processes are superior in practice to the Canadian 
process,” the submission said. “The Australian system 
has much to recommend it and could provide the most 
effective long term solution to the difficulties faced by 
both the Federal Government and the Federal Judiciary 
in setting remuneration for judges.” The submission 
also noted that a negative resolution approach is used in 
British Columbia to establish the compensation of 
provincial judges. 


THE “RULE OF 80” 


The “rule of 80” is a formula which would allow 
retirement at full pension when the combination of a 
judge’s age plus years of service totals 80. Three of the 
past four Triennial Commissions have recommended 
some form of the rule of 80 to deal with significant 
inequities and unfairness in the application of existing 
pension provisions in the Judges Act, but without 
legislative effect. 


At present, retirement with an annuity is not permitted 
until a judge has been in office for at least 15 years and 
until he or she is at least 65 years of age. 


In their joint submission, the Council and the 
Conference provided an example of the effect of this, 
noting that a judge appointed at the age of 40 must 
serve 25 years before being entitled to the same annuity 
as a judge who had served far fewer years because he or 
she was older when appointed — for example, a judge 
appointed at the age of 50 must serve only 15 years. 


This inequity is compounded under existing legislation, 
which provides that a judge who leaves office before 
the age of 65, even after long service, is entitled only to 
a refund of personal accumulated pension contributions 
plus interest of four per cent a year. 


The joint submission argued that both age and time 

of service can erode a judge’s capacity to deal with 

the workload of the bench although it recognized that 
this varies with the judge involved. As a result, the 
submission says, “it is in the public interest that a judge 
be permitted to retire early, but on full pension, if that 
judge as a result of either age or time of service on the 
Bench is unable to effectively discharge the required 
workload. The rule of 80 provides a workable, fair and 
realistically limited access to that early retirement.” 


With judges being appointed at a younger age, changing 
the age profile of the judiciary and providing a group 

of judges able to devote more years to meeting the 
increasing demands of the court system, access to early 
retirement is particularly important in ensuring that 
long service is recognized and judges who no longer 
feel they can contribute as in the past do not “find it 
necessary to continue to struggle to serve to age 65” 

in order to secure the income necessary for his or her 


welfare in retirement. 


The submission noted that a rule of 80 provision would 
be especially important to female judges. Only once in 
the past 15 years has the average age of the women 
appointed as judges been higher than that of the men 
who have been appointed. In most years, the average 
age of new female appointees has been seven to 10 
years younger than the average age of male appointees. 
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JUDICIAL SALARIES 


The first three Triennial Commissions, in 1983, 1986 
and 1989, generally followed the same approach to 
judicial salaries. 


They endorsed the view that, in deciding on an 
appropriate level for judicial salaries, “the most 
appropriate basis for comparison is with the salaries 

or incomes of members of the legal profession of 
comparable experience, and with the salaries of senior 
deputy ministers.” They also accepted that salaries 
should be established on the basis of being indexed to 
1975 salary levels, adjusted for ceilings of six per cent 
and five per cent in 1983 and 1984. While the Judges 
Act was amended to reflect the “Six and Five” ceilings, 
no provision was made to base the requirements for 
indexation on 1975 equivalence. The effect of this was 
substantial. It resulted in judges’ salaries being fixed at 
$105,000 in 1985-86, rather than $123,400, as had been 
recommended. With indexing, this shortfall was 
perpetuated. 


The joint submission calculated that from 1985 to 1992, 
by the standard of 1975 equivalence, the shortfall was 
$10,575 a year. By 1992, the salary of a judge would 
have been $165,500 a year — roughly the average 
income of a partner in a law firm of 31 to 60 lawyers, 
although substantially below the average for partners in 
law firms with more than 60 lawyers. Instead, the 
judicial salary in 1992-93 was $155,800. 


For the 1992 Triennial Commission, judges did not seek 
a salary increase because of the severe recession. In 
any case, the Government of the day imposed a two- 


year salary freeze on all members of the public service 
and on judges, and this was subsequently extended to 
March 31, 1997, with statutory indexing of judicial 
salaries also being suspended. 


The 1992 Commission, however, recommended a 
substantially different approach from that of its 
predecessors. 


It recommended a rough equivalence of judicial salaries 
to deputy ministerial salaries at the middle of the DM3 
range, rather than a salary in the range that could be 
enjoyed by a senior deputy minister. Recommending 
the mid-point meant that judges would be denied 
salaries in the higher end of the DM3 range. 


In their submission to the 1995 Commission, the 
Council and Conference sought neither a return to 

the 1975 equivalence approach, nor a retroactive 
adjustment to compensate for the lost salaries during 
the 1993-1997 freeze period, but asked that the 
Commission recommend that judicial salaries be 
adjusted, as of April 1, 1997, to the level they would 
have reached had they been indexed to inflation during 


the four-year salary freeze. 


“The net result of such a recommendation, based on the 
Industrial Aggregate Index for the years 1993 to 1996 
inclusive, would do no more than bring judicial salaries 
up to slightly less than the maximum level of salaries 
paid to DM3s,” the submission argued. This would 
ensure that statutory indexation was maintained and that 


judges were “treated on the same basis as the average 


employed Canadian.” 
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As matters now stand, the submission said, judges will 
have sustained, by March 31, 1997, a salary loss of 
about 10 per cent on the basis of the Industrial 
Aggregate Index, and a loss of purchasing power of the 
same percentage as compared to employed Canadians 
other than the civil servants covered by the freeze. 


The submission also asked that the 1995 Commission 
abandon the comparison with the mid-range DM3 
salary because it is “a purely abstract figure.” 


In fact, the submission said, it is possible for all DM3s 
to earn more than the mid-range salary because the 

limit on salaries for DM3s is not the middle of the range 
but the top of the range, while judges, under this 
comparison, would be limited to the mid-range figure. 
The exact salaries of DM3s are not known, the joint 
submission notes, because they are fixed by confidential 
Orders-in-Council. 


The comparison is inappropriate for other reasons, 
the submission argued. Deputy ministers have the 
flexibility judges lack to take early retirement on 
acceptable terms, as well as pensions representing 
75 per cent of their salaries compared to 67 per cent 
for judges, and other benefits such as chauffeured 
automobiles and substantial performance bonuses. 


The submission also asked the Triennial Commission to 
recommend that “Government and Parliament be urged 
never again to tamper with, suppress, reduce or suspend 
the section of the Judges Act providing for the annual 
statutory indexation of judicial salaries, except only as 
part of an overall policy or program of application to all 
Canadians.” 
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RRSP CONTRIBUTIONS 


Before 1992, all federally appointed judges could 
contribute to a personal Registered Retirement Savings 
Plan in the maximum amount. This was independent of 
the right of a judge eventually to receive an annuity on 
retirement, and afforded partial compensation for the 
loss of the right to a lifetime judicial appointment at 
full salary. 


In 1992, however, maximum contributions were 
restricted to $1,000 and judges, in consequence, lost the 
right to accumulate significant tax sheltered retirement 
savings and the benefit of tax deductions from 
contributions. These changes had the effect of reducing 
the economic value of a judge’s compensation package. 


The joint submission did not ask that the right to make a 
maximum contribution be fully restored, although prior 
to 1992 the RRSP contribution rules for judges were 
used to recruit lawyers to the judiciary and, as a result, 
formed an element in the financial assessment of 
judicial compensation prior to an appointee leaving the 
private sector for the bench. 


But the submission noted that the amounts involved are 
substantial and, like existing rules imposing a heavy 
penalty for early retirement, have a proportionately 
greater impact on judges appointed at a younger age 
and now required to serve longer to receive the same 
annuity but without the compensating opportunity to 
build a retirement fund through an RRSP. 
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The sharp restrictions on contributions also removed a 
“safety valve” that allowed judges feeling the effects of 
stress or burnout to leave the bench without losing all 
the benefits of their judicial service, the submission 
said, arguing that this loss without compensation 
created an inequity that “should now be addressed by 
the introduction of the ‘rule of 80’ and allowing the 
modest salary adjustments requested...” 


PENSION CONTRIBUTIONS 


At present, judges who reach retirement age are 
required to continue making pension contributions of 
seven per cent of salary if they continue as full time or 
supernumerary judges. 


The joint submission noted that other public service 
pension plans require a contribution of one per cent of 
earnings after the plan member becomes eligible for 
retirement on full pension. A contribution of one per 
cent of judges’ salaries after age 65 to cover the 


possibility of judicial salary increases being greater than 


the indexation of judicial pensions would be consistent 
with other public service plans such as those covering 
the Public Service, the Canadian Forces, the Royal 
Canadian Mounted Police and Members of Parliament. 


In a supplementary submission in January 1996, the 
Council and Conference argued that the treatment of 
judges as opposed to others under public pension plans 
means that “judges are treated differently from, and 


adversely to, all other members of public service plans.” 


As well, private plans do not require any contributions 
from employees who continue to work after they are 


eligible to retire on full pension. 


The supplementary submission noted that, as a result 
of this discrimination, the requirement that judges 
continue making full contributions may be 
unconstitutional. 


As well, judges typically do not retire at age 65 but 
serve into their 70s and often to the mandatory 
retirement age of 75. By that age, the value of 
retirement benefits is significantly less than at age 
65 and the accumulated value of their contributions 
significantly more. 


“Even if contributions were to stop at age 65,” the 
submissions said, “a judge following a typical career 
path would have contributed significantly more than 
half the cost of his or her retirement benefits by the time 
of retirement at age 75.” 


ADDITIONAL ISSUES 


The Conference and Council submission recommended 
the following changes, most involving relatively minor 


amendments to the Judges Act: 


(1) The Act should be amended to increase survivor 
benefits for the spouse of a judge who dies in office to 
40 per cent of the judge’s salary at the time of death, 
and for the spouse of a retired judge to 60 per cent of 


the judge’s pension or annuity at the time of death; 


(2) The Act should be amended to permit the retirement 
of Supreme Court of Canada judges after 10 years of 


service on the Supreme Court, regardless of age; 
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(3) The Act should be amended to provide for 
maternity/parental leave of up to six months on the 


approval of a chief justice; 


(4) Consistent with other federal legislation, the Act 
should be amended to include common-law spouses 


within the definition of spouse; 


(5) A retired judge should be given the option of 
receiving his annuity on a joint-and-survivor basis 
should the judge marry after retirement; and 


(6) The entitlement of federally appointed judges to 
group life insurance coverage should reflect the 
coverage provided for senior civil servants who are 
covered by the Executive Plan. This would provide 
judges with group term life coverage up to an additional 
two times salary and continue until retirement without 
reduction. 


“Accepted equity considerations suggest that the 

group life insurance level of coverage for judges is 
inadequate,” the submission said. “Increased life 
insurance is of particular importance given the removal 
of a judge’s right to make full RRSP contributions and 
the relatively low survivor benefits which are provided 
by the Judges Act.” 


At the end of the fiscal year, a bill was passed by 
Parliament extending the term of the 1995 Triennial 
Commission by six months to September 30, 1996. 
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APPENDICES 


MEMBERS OF THE CANADIAN JUDICIAL COUNCIL, 1995-96* 


The Right Honourable Antonio Lamer, PC. 
Chief Justice of Canada 
Chairman 


The Honourable Allan McEachern 
Chief Justice of British Columbia 
First Vice-Chairman 


The Honourable Lorne O. Clarke 
Chief Justice of Nova Scotia 
Second Vice-Chairman 


The Honourable Edward D. Bayda 
Chief Justice of Saskatchewan 


The Honourable Norman H. Carruthers 
Chief Justice of Prince Edward Island 


The Honourable Donald H. Christie 
Associate Chief Judge of the Tax Court of 
Canada 


The Honourable J.-Claude Couture 
Chief Judge of the Tax Court of Canada 


The Honourable Joseph Z. Daigle 
Chief Justice of the Court of Queen’s Bench 
of New Brunswick 


The Honourable Mark M. de Weerdt** 
Senior Judge of the Supreme Court of the 
Northwest Territories 

(to June 1995) 


The Honourable René W. Dionne 
Senior Associate Chief Justice of the 
Superior Court of Quebec 


Notes: 


The Honourable Patrick D. Dohm 
Associate Chief Justice of the Supreme 
Court of British Columbia 


The Honourable Charles Dubin 
Chief Justice of Ontario 
(to February 1996) 


The Honourable William A. Esson 
Chief Justice of the Supreme Court of 
British Columbia 


The Honourable Catherine A. Fraser 
Chief Justice of Alberta 


The Honourable Constance R. Glube 
Chief Justice of the Supreme Court of Nova 
Scotia 


The Honourable Noel H.A. Goodridge 


Chief Justice of Newfoundland 
(to December 1995) 


* Except that the Chairman and Vice-Chairmen are listed first, members are listed here in alphabetical order. 
** The senior judges of the Supreme Courts of the Yukon and the Northwest Territories alternate on the Council every two years. 
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The Honourable James R. Gushue 
Chief Justice of Newfoundland 
(from March 1996) 


The Honourable Benjamin Hewak 
Chief Justice of the Court of Queen’s Bench for 
Manitoba 


The Honourable T. Alex Hickman 
Chief Justice of the Trial Division of 
the Supreme Court of Newfoundland 


The Honourable William L. Hoyt 
Chief Justice of New Brunswick 


The Honourable Ralph E. Hudson** 

Senior Judge of the Supreme Court of the Yukon 
Territory 

(from July 1995) 


The Honourable Julius A. Isaac 
Chief Justice of the Federal Court of Canada 


The Honourable James A. Jerome 
Associate Chief Justice of the Federal Court of Canada 


The Honourable Lyse Lemieux 
Associate Chief Justice of the Superior Court of Quebec 


The Honourable Patrick J. LeSage 

Associate Chief Justice of the Ontario Court of Justice 
(to February 1996) 

Chief Justice of the Ontario Court of Justice 

(from February 1996) 


The Honourable Kenneth R. MacDonald 
Chief Justice of the Trial Division 
Supreme Court of Prince Edward Island 


The Honourable Donald K. MacPherson 
Chief Justice of the Court of Queen’s Bench for 
Saskatchewan 


The Honourable R. Roy McMurtry 

Chief Justice of the Ontario Court of Justice 
(to February 1996) 

Chief Justice of Ontario 

(from February 1996) 


The Honourable Gerald Mercier 
Associate Chief Justice, Family Division 
of the Court of Queen’s Bench for Manitoba 


The Honourable Pierre A. Michaud 
Chief Justice of Quebec 


The Honourable W. Kenneth Moore 
Chief Justice of the Court of Queen’s Bench of Alberta 


The Honourable John W. Morden 
Associate Chief Justice of Ontario 


The Honourable Jeffrey J. Oliphant 
Associate Chief Justice of the Court of Queen’s Bench 
for Manitoba 


The Honourable Ian H.M. Palmeter 
Associate Chief Justice of the Supreme Court of 
Nova Scotia 


The Honourable Lawrence A. Poitras 
Chief Justice of the Superior Court of Quebec 


The Honourable Richard J. Scott 
Chief Justice of Manitoba 


The Honourable Heather J. Smith 
Associate Chief Justice of the Ontario Court of Justice 
(from February 1996) 


The Honourable Allan H.J. Wachowich 
Associate Chief Justice of the Court of Queen’s Bench 
of Alberta 
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COMMITTEE MEMBERS AT MARCH 31, 1996 


Executive Committee 


Chief Justice Antonio Lamer (Chairman) 


Chief Justice Lorne O. Clarke 


Chief Judge J.-Claude Couture 


Chief Justice Catherine A. Fraser 


Chief Justice Benjamin Hewak 


Chief Justice Kenneth R. MacDonald 


Chief Justice Allan McEachern 


Chief Justice R. Roy McMurtry 


Chief Justice Pierre A. Michaud 


Associate Chief Justice John W. Morden 


Standing Committees 


Administration of Justice Committee 
Chief Justice Patrick J. LeSage (Chairman) 
Chief Justice Joseph Z. Daigle 

Associate Chief Justice René W. Dionne 
Associate Chief Justice Patrick D. Dohm 
Chief Justice Constance R. Glube 

Associate Chief Justice Jeffrey J. Oliphant 
Associate Chief Justice Allan H.J. Wachowich 


Ce a ese 
Note: 


Judicial Benefits Committee 

Chief Justice Constance R. Glube (Chairperson) 
Chief Justice Edward D. Bayda 

Chief Judge J.-Claude Couture 

Chief Justice Catherine A. Fraser 

Chief Justice Allan McEachern 

Associate Chief Justice Gerald Mercier 


Chief Justice Richard J. Scott 


Committee membership is generally established at the Counci’s annual meeting, held in the autumn. 
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Judicial Conduct Committee 

Chief Justice Allan McEachern (Chairman) 
Chief Justice Lorne O. Clarke (Vice-Chairman) 
Chief Judge J.-Claude Couture( Vice-Chairman) 
Chief Justice Catherine A. Fraser 

Chief Justice Benjamin Hewak 

Chief Justice Antonio Lamer 

Chief Justice Kenneth R. MacDonald 

Chief Justice R. Roy McMurtry 

Chief Justice Pierre A. Michaud 

Associate Chief Justice John W. Morden 


Judicial Education Committee 

Chief Justice Catherine A. Fraser (Chairperson) 
Chief Justice Norman A. Carruthers 

Chief Justice Lorne O. Clarke 

Chief Justice Benjamin Hewak 

Chief Justice T. Alex Hickman 

Chief Justice William L. Hoyt 

Mr. Justice Ralph E. Hudson 

Chief Justice Julius A. Isaac 

Associate Chief Justice John W. Morden 


Chief Justice Lawrence A. Poitras 


Judicial Independence Committee 
Chief Justice Richard J. Scott (Chairman) 
Chief Justice Edward D. Bayda 

Associate Chief Judge Donald H. Christie 
Chief Justice William A. Esson 

Chief Justice Allan McEachern 

Chief Justice R. Roy McMurtry 
Associate Chief Justice Gerald Mercier 
Chief Justice Pierre A. Michaud 

Chief Justice W. Kenneth Moore 


Associate Chief Justice Ian H.M. Palmeter 


Appeal Courts Committee 

Chief Justice L.O. Clarke (Chairman) 
Chief Justice Edward D. Bayda 
Chief Justice Norman H. Carruthers 
Chief Justice Catherine A. Fraser 
Chief Justice James R. Gushue 

Chief Justice William L. Hoyt 

Chief Justice Julius A. Isaac 

Chief Justice Allan McEachern 

Chief Justice R. Roy McMurtry 
Chief Justice Pierre A. Michaud 
Associate Chief Justice John H. Morden 
Chief Justice Richard J. Scott 


De ee 
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Trial Courts Committee 

Chief Justice Constance R. Glube (Chairperson) 
Associate Chief Judge Donald H. Christie 
Chief Judge J.-Claude Couture 

Chief Justice Joseph Z. Daigle 

Associate Chief Justice René W. Dionne 
Associate Chief Justice Patrick D. Dohm 
Chief Justice William A. Esson 

Chief Justice Benjamin Hewak 

Chief Justice T. Alex Hickman 

Mr. Justice Ralph E. Hudson 

Associate Chief Justice James A. Jerome 
Associate Chief Justice Lyse Lemieux 
Chief Justice Patrick J. LeSage 

Chief Justice Kenneth R. MacDonald 


Associate Chief Justice Gerald Mercier 
Chief Justice W. Kenneth Moore 
Associate Chief Justice Jeffrey J. Oliphant 
Associate Chief Justice Ian H.M. Palmeter 
Chief Justice Lawrence A. Poitras 
Associate Chief Justice Heather J. Smith 


Associate Chief Justice Allan H.J. Wachowich 


Finance Committee 

Chief Justice Donald K. MacPherson (Chairman) 
Associate Chief Judge Donald H. Christie 

Chief Justice William L. Hoyt 

Associate Chief Justice Lyse Lemieux 

Chief Justice Kenneth R. MacDonald 


Associate Chief Justice John W. Morden 


Ad hoc Committees 


Judges Computer Advisory Committee 
Mr. Justice Marvin Catzman (Chairman) 
Judge Pierre Archambault 

Madam Justice Nancy Bateman 

Mr. Justice N. Douglas Coo 

Mr. Justice Maurice Lagacé 

Madam Justice M. Anne Rowles 

Chief Justice Richard J. Scott 


Madam Justice Lawrie Smith 


Advisors: 
Dr. Martin Felsky 
Mr. Robert Franson 


Professor Daniel Poulin 
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Liaison Committee of the Canadian Judicial 
Council and the Canadian Judges Conference 


Chief Justice Benjamin Hewak (Chairman) 
Chief Justice Pierre A. Michaud 
Mr. Justice Bruce Cohen 


Mr. Justice Guy Kroft 


Special Committee on Equality in the Courts 
Chief Justice Constance R. Glube (Chairperson) 
Chief Judge J.-Claude Couture 

Associate Chief Justice Lyse Lemieux 

Chief Justice Patrick J. LeSage 

Chief Justice Richard J. Scott 

Associate Chief Justice Allan H.J. Wachowich 


Study Leave Selection Committee 

Chief Justice W. Kenneth Moore (Chairman) 
Chief Justice Constance R. Glube 

Associate Chief Justice John W. Morden 
Dean Normand Ratti 


Dean Peter MacKinnon 


Working Committee on a “Code of Conduct” 
Chief Justice Richard J. Scott 

Chief Justice Allan McEachern 

Madam Justice Elizabeth McFadyen 

Chief Justice R. Roy McMurtry 

Chief Justice Pierre Michaud 

Professor Tom Cromwell 


Ms. Jeannie Thomas 


Nominating Committee 


Chief Justice Benjamin Hewak (Chairman) 


Chief Justice Norman H. Carruthers 


Chief Justice Patrick J. LeSage 


eee 
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CONFERENCE ON ASPECTS OF EQUALITY: 
RENDERING JUSTICE 


November 1995 


F \ he Conference on Aspects of Equality: Rendering Justice, held in Hull, Quebec, from 
November 17 to 19, 1995, had the largest attendance of any educational conference 
organized by the Council and was the largest gathering of women judges in Canadian history. 


Conference Planning Committee 


The Honourable Rosalie S. Abella (Chair) The Honourable Georgina R. Jackson 
The Honourable Catherine A. Fraser The Honourable Beverley McLachlin 
The Honourable Constance R. Glube The Honourable Michèle Rivet 


The Honourable Claire L’ Heureux-Dubé Ms. Jeannie Thomas 


PROGRAMME : 


Friday, November 17 Opening Remarks 


The Right Honourable Antonio Lamer 
Chief Justice of Canada 
Chairman, Canadian Judicial Council 


Round Table Discussion: Judges in the Making: Equality in 
the Pre-Judicial World 


Moderator: The Honourable Allen Linden 
Federal Court of Appeal 


Participants: The Honourable Paule Gauthier 
Former President, CBA 
Desjardins, Ducharme, Quebec City 


Ms. Cecilia Johnstone 
Former President, CBA 
Lucas, Bowker, Edmonton 


Dean Sheilah Martin 

Faculty of Law, University of Calgary 
Dean Marilyn Pilkington 

Osgoode Hall Law School 
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Saturday, November 18 


Introduction of Speaker: 


Plenary Address: 


Panel Discussion: 


Moderator: 


Members: 


Introduction of Speaker: 


Plenary Address: 


Panel Discussion: 


Moderator: 


Dean Sanda Rodgers 
Faculty of Law, University of Ottawa 


Dean Lynn Smith 
Faculty of Law, UBC 


Theories of Equality 


The Honourable Catherine Fraser 
Chief Justice of Alberta 


The Honourable Claire L’ Heureux-Dubé 
Supreme Court of Canada 


The Honourable Michéle Rivet 
President, Quebec Human Rights Tribunal 


Ms. Rosemary Brown 
Chair, Ontario Human Rights Commission 


Professor Irwin Cotler 
Faculty of Law, McGill University 


Ms. Donna Greschner 
Chief Commissioner, Saskatchewan Human 
Rights Commission 


Mr. David Lepofsky 
Crown Law Office, Ministry of the 
Attorney General of Ontario 


Assessing Equality 


The Honourable Constance Glube 
Chief Justice of the Nova Scotia Supreme Court 


Judge Patricia Wald 
United States Court of Appeals 
District of Columbia Circuit 


The Honourable Georgina Jackson 
Saskatchewan Court of Appeal 


50 CIC © ANNUAL REPORT © 1995-1996 


Members: 


Mr. Alain Dubuc 
Editorial Page Editor, La Presse 


Professor Colleen Shepherd 
Faculty of Law, McGill University 
Mr. Haroon Siddiqui 

Editorial Page Editor, Toronto Star 


Professor Louise Viau 
Faculty of Law, University of Montreal 


HONOURING THE JUDICIAL PIONEERS 


Introduction of Speaker: 


Speaker: 


Introduction of Pioneers: 


Pioneers: 


Marjorie Montgomery Bowker 
First woman on the Family and Juvenile Courts 
of Alberta (1966) 


Réjane Colas 
First woman high court judge in the Commonwealth (1969) 


Claire L’ Heureux-Dubé 

First woman on the Appeal Court of Quebec (1979); 
first woman from the Civil Law jurisdiction 

on the Supreme Court of Canada (1987) 


The Honourable Claire L’ Heureux-Dubé 
Supreme Court of Canada 


The Honourable Allan Rock 
Minister of Justice and 
Attorney General of Canada 


The Honourable Beverley McLachlin 
Supreme Court of Canada 


Sandra Oxner 
First woman judge in Nova Scotia (1971) 


Patricia Proudfoot 

First woman judge on the B.C. Provincial Court 

(Criminal Division) (1971), the County Court of B.C. (1974); 
and the Supreme Court of B.C. (1977) 


Mabel Van Camp 
First woman on the Ontario Superior Court (1971) 


Bertha Wilson 
First woman on the Supreme Court of Canada (1984) 
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Sunday, November 18 


Introduction of Speaker: 


Plenary Address: 


Panel Discussion: 


Moderator: 


Members: 


Introduction of Speaker: 


Lunch Address: 


Equality and Judicial Neutrality 


The Honourable Lyse Lemieux 


Associate Chief Justice of the Quebec Superior Court 


The Honourable Beverley McLachlin 
Supreme Court of Canada 


The Honourable Louise Charron 
Ontario Court (General Division) 


Professor Jacques Frémont 
Director, Public Law Research Centre, 
University of Montreal 


Ms. Roberta Jamieson 
Ombudsman, Ontario 


Professor Roderick Macdonald 
Faculty of Law, McGill University 


Professor Kathleen Mahoney 

Faculty of Law, University of Calgary 
Closing Session 

The Right Honourable Brian Dickson 
The Honourable Bertha Wilson 
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HUMAN AND FINANCIAL RESOURCES, 1995-96 


he Council is served by an Executive 

Director, a legal officer and two 
support staff located at the Council office 
in Ottawa. 


1995-96 EXPENDITURES OF THE CANADIAN JUDICIAL COUNCIL 


Transportation and Communications 49 558 ‘ 
Professional ond Specol Series 8 
Rentals 17,640 
Purchase, Repair and Upkeep 495 
Utilities, Materials and Supplies 19,844 
Construction and Acquisition of Machinery and Equipment 12,669 
Other 201 
Internal Government Expenditures 119,881 
TOTAL $598,204 
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CANADIAN JUDICIAL 
CoUNCIL By-LAWS 


ARTICLE 1 
Title 


1.01 These by-laws may be 
cited as the Canadian Judicial 
Council By-Laws. 


ARTICLE II 
Interpretation 


2.01 In these by-laws: 

(a) “Act” means the Judges Act, 
RS C1955. J- 

(b) “Chairman” means the 
Chief Justice of Canada; 

(c) “Council” means the 
Canadian Judicial Council 
established by the Act; 

(d) “Executive Committee” 
means the Executive Committee 
of the Council as provided for in 
these by-laws; 

(e) “Executive Director” means 
the Executive Director of the 
Council as provided for in these 
by-laws; 

(f) “First Vice-Chairman” 
means the Vice-Chairman who 
has been a member of the 
Council longer than the other 
Vice-Chairman; 

(g) “judge” means a judge to 
whom the Act applies; 

(h) “Second Vice-Chairman” 
means the Vice-Chairman who 
is not the First Vice-Chairman; 
(i) “Vice-Chairman” means a 
vice-chairman pursuant to these 
by-laws. 
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Annual Meeting 


Mid-year 


meeting 


Special 
meetings 


Notice of 
special 
meeting 
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ARTICLE III 
Meetings 


3.01 There shall be an annual 
meeting of the Council which 
shall be held in the month of 
September unless the Executive 
Committee directs otherwise. 


3.02 The Executive Committee 
shall fix the date and place of 
the annual meeting before 
August | but, if it fails to do 
so, the date and place shall be 
fixed by the Chairman. 


3.03 There shall be a mid-year 
meeting of the Council in 
Ottawa, in the month of March, 
unless the Executive Committee 
directs otherwise. 


3.04 Special meetings of the 
Council may also be called by 
the Chairman, by the Executive 
Committee, by the Council or 
at the written request of not 
less than ten members of the 
Council. The dates and places 
for all special meetings, unless 
fixed by the Council, shall be 
fixed by the Executive Commit- 
tee, except a meeting called by 
the Chairman for which the 
Chairman shall fix the date 

and place. 


3.05 Notice of the time and 
place of any such special meet- 
ing shall be communicated to 
every member of the Council 
in such manner as the Executive 
Committee deems expedient 
having regard to the circum- 


Notice of 
meeting 


Quorum 


Adjournment 


Presiding 
officer 
of Council 


Attendance of 
non-member at 
Council meeting 


Voting 


stances except a meeting called by the 
Chairman, for which notice shall 

be given in a manner deemed expedient 
by the Chairman. 


3.06 The Executive Director shall give to 
each member of the Council at least 30 days 
notice of the time and place of any meeting 
of the Council. 


3.07 A majority of the members of the 
Council shall constitute a quorum. 


3.08 Any meeting of the Council may be 
adjourned to such date and place as the 
Council may decide. 


3.09 The presiding officer at all meetings 
of the Council shall be: 


(a) the Chairman; 

(b) inthe absence of the Chairman, the 
First Vice-Chairman; 

(c) in the absence of the Chairman and 
the First Vice-Chairman, the Second Vice- 
Chairman, or 

(d) inthe absence of the Chairman and 
the Vice-Chairmen, the senior member of 
the Council present at such meeting. 


3.10 The Council may authorize any 
person who is not a member of the Council 
to attend, but not to vote, at a meeting of 
the Council. 


3.11 Voting at meetings of the Council 
shall be by a show of hands unless a vote 
by secret ballot is requested by at least ten 
members. 


The Chairman 


The Vice- 
Chairmen 


Term of Vice- 


Chairmen 


Duties of 


Vice-Chairmen 


Chairman of the 


Executive 
Committee 


Chairman of the 
Judicial Conduct 


Committee 


Office of 
Council 


ARTICLE IV 
Officers 


4.01 Except as provided in article 3.09, 
the Chairman shall preside at all meetings 
of the Council and of the Executive 
Committee, and shall be the Chief 
Executive Officer of the Council. 


4.02 The Chairman may designate two 
members of the Council to be Vice- 
Chairmen of the Council, at least one of 
whom shall be an elected member of the 
Executive Committee. 


4.03 The Vice-Chairmen shall hold office 
at the pleasure of the Chairman. 


4.04 The First Vice-Chairman or, in the 
absence of the First Vice-Chairman, the 
Second Vice-Chairman, shall act in the 
absence or disability of the Chairman and 
perform such other functions and duties as 
the Council may determine. 


4.05 The Chairman may from time to 
time designate a Vice-Chairman to act as 
Chairman of the Executive Committee, 
and the Vice-Chairman so designated shall 
thereupon have the authority and 
responsibility of the Chairman of such 
committee subject to the right of the 
Chairman to resume the chairmanship at 
any time. 


4.06 The Chairman shall designate one of 
the Vice-Chairmen to be chairman of the 
Judicial Conduct Committee, who shall 
hold office at the pleasure of the Chairman. 


4.07 The office of the Council shall be in 
the National Capital Region. 
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Executive 
Director of 
Council 


Duties of 
Executive 
Director 


Acting 
Executive 
Director 


Composition of 
the Executive 
Committee 


Additional 
Member of 
Committee 


Members 


4.08 The Council shall appoint an 
Executive Director who is not a member of 
the Council, and may also employ other 
personnel as required for the full and 
proper discharge of its duties and 
responsibilities. 


4.09 The Executive Director shall have 
charge of the office of the Council, shall 
be responsible for all matters generally 
ascribed to the position and shall perform 
all duties required by the Chairman, by the 
Council or by any of its Committees. 


4.10 Where, for any reason, the Executive 
Director is unable to act, an acting 
Executive Director may be appointed by 
the Chairman. 


ARTICLE V 


Executive Committee 


5.01 There shall be an Executive Committee 
of the Council consisting of the Chairman 
and nine members of the Council who 
shall be elected by the Council from 
among its members. 


5.02 If the Chairman appoints as one of 
the Vice-Chairmen a person who is not 
elected to the Executive Committee that 
Vice-Chairman shall be an additional 
member of the Executive Committee. 


5.03 Three members of the Executive 
Committee shall be elected at each annual 
meeting and shall hold office for three 
years. A member of the Executive 
Committee whose term expires at an 
annual meeting shall not be eligible for 
re-election until the following annual 
meeting. 


Vacancy 


Vacancy 


Duration of 
term 


Powers and 
duties of the 
Executive 


Quorum 


Functioning of 
the Committee 


Meetings 


5.04 When a member of the Executive 
Committee resigns therefrom or ceases to 
be a member of the Council, the Executive 
Committee may appoint another member 
of the Council as a replacement until the 
next annual meeting of the Council. 


5.05 When a member of the Executive 
Committee resigns therefrom or ceases to 
be a member of the Council, the Council at 
its next annual meeting shall elect one of 
its members as a replacement. 


5.06 A member of the Executive 
Committee elected pursuant to article 5.05 
shall hold office until the expiry of the 
term of office of the person being replaced. 


5.07 The Executive Committee is 
responsible for the supervision and 
management of the affairs of the Council. 
Without limiting the generality of the 
foregoing, the Executive Committee shall 
have all the powers vested in the Council 
except for (i) the making of by-laws, (11) 
the appointment of members of the 
Executive Committee and standing 
committees other than as provided herein, 
and (iii) the powers of the Council referred 
to in Article VII of these by-laws. 


5.08 A majority of the members of the 
Executive Committee shall constitute a 
quorum. 


5.09 Meetings of the Executive 
Committee shall be held at such intervals, 
in such manner, at such place and upon 
such notice as the Executive Committee 
may from time to time determine. 


5.10 The Chairman, a Vice-Chairman or 
any three members may, at any time, call a 
meeting of the Executive Committee. 
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Resolution 


Standing 
Committees 


Membership 


5.11 A resolution consented to in writing 
or by any electronic method, by all 
members of the Executive Committee, 
shall be as valid and effectual as if it had 
been passed at a meeting of the Executive 
Committee duly called and held. Such 
resolution may be in two or more 
counterparts which together shall be 
deemed to constitute one resolution in 
writing. Such resolution shall be filed 
with the minutes of the proceedings of the 
Executive Committee and shall be 
effective on the date stated thereon or, if 
no date is specified, when filed. 


ARTICLE VI 
Standing and Ad hoc Committees 


6.01 There shall be a Standing 
Committee of the Council on each of the 
following subjects: 


(a) judicial conduct, 

(b) judicial education, 

(c) judicial benefits, 

(d) judicial independence, 
(e) administration of justice, 
(f) finance, 

(g) appeal courts, and 

(h) trial courts. 


6.02 Each standing committee, except the 
Standing Committees on Judicial Conduct, 
Appeal Courts and Trial Courts, shall have 
a minimum of five members who shall be 
elected at each annual meeting. The 
chairman of each such committee shall be 
elected annually by the members of the 
Committee from among their own number. 


Exception for 
committee 


membership . 


Vacancy 


Objects 


Ad hoc 
Committees 


Expenses 


6.03 The members of the Standing 
Committees on Appeal Courts and Trial 
Courts shall respectively consist of the 
Council members who are members of 
such courts and the chairmen of such 
committees shall be the Chief Justices of 
the Appeal Court and the Trial Court of the 
province or territory in which the next 
annual meeting is to be held. 


6.04 Any vacancy in a standing committee 
arising between annual meetings may be 
filled by the Executive Committee. 


6.05 A standing committee is responsible 
for the achievement of its objects subject 
to the approval of the Finance Committee 
for the expenditure of public funds. 


6.06 Articles 5.08, 5.09 and 5.11 of these 
by-laws apply mutatis mutandis to any 
committee of the Council. 


6.07 The Chairman, the Executive 
Committee or the Council may establish 
and prescribe the powers and duties of 
ad hoc committees. Judges who are not 
Council members may be included in the 
membership as needed from time to time. 


6.08 Judges who attend a meeting of a 
standing or ad hoc committee of the 
Council duly called by its chairman, and 
for which approval to hold the meeting has 
been received from the Council Chairman, 
shall be reimbursed their expenses in so 
attending the meeting pursuant to section 
41(1) of the Act. 
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Election of 
Nominating 
Committee 


Chairman 


Duties of 


Committee 


Written Report 


Representation 


Candidates 


Committee 


ARTICLE VII 
Nominating Committee 


7.01 At every annual meeting the members 
of the Council shall elect a three-member 
Nominating Committee. 


7.02 The Nominating Committee shall 
appoint from amongst its members, a 
chairman who shall organize the work of the 
Committee and preside over its meetings. 


7.03 The Nominating Committee shall 
nominate candidates for membership on 
the Executive Committee and on all 
standing committees. 


7.04 A written report of the nominations 
proposed by the Nominating Committee 
shall be sent to the members of the 
Council at least 30 days before each 
annual meeting of the Council. 


7.05 In preparing its report the Nominating 
Committee shall consider and, if possible, 
nominate candidates who will furnish 
regional and jurisdictional representation. 


7.06 Notwithstanding the report of the 
Nominating Committee, any member of 
the Council may nominate from the floor 
any eligible member of the Council for 
election to the Executive Committee or to 
a Standing Committee. 


ARTICLE VIII 
Judicial Conduct 


8.01 


(a) The members of the Executive 
Committee shall constitute the Judicial 
Conduct Committee. 
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Referral to 
chairman 
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ees 


Vice-Chairman (b) The Chairman of the Council may, 


after consultation with the Chairman of the 
Judicial Conduct Committee, designate one 
or more Vice-Chairmen of the Committee 
to carry out such duties of the Chairman of 
the Committee as may be delegated in 
writing by the Chairman of the Committee 
from time to time. 


8.02 


(a) Every complaint or allegation received 
at the office of the Council, concerning a 
judge who is subject to the Act, shall be 
referred to the Executive Director. 


(b) Every complaint or allegation received 
by any member of the Council concerning 
the conduct of a judge which, in the 
opinion of such member, may require the 
attention of the Council, shall be sent to 
the Executive Director. 


(c) A Council member shall draw to the 
attention of the Executive Director any 
conduct of a judge of that member’s court 
which, in the view of that member, may 
require the attention of the Council, and 
such conduct shall be treated in the same 
manner as if it were the subject of a 
complaint. 


8.03 


(a) The Executive Director shall establish a 
file and, subject to article 8.01 (b), shall 
refer every complaint or allegation 
mentioned in article 8.02 to the Chairman 
of the Judicial Conduct Committee. 


(b) The Executive Director shall provide 
a copy of any complaint or allegation 
made to the Council against a judge 
together with a copy of any reply, to the 
judge concerned, and to the judge’s Chief 
Justice or Chief Judge. 
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Duties of 8.04 


chairman of 
Committee 


(a) The Chairman shall review the 
complaint or allegation and may: 


(i) close the file where the matter is 
trivial, vexatious or without substance 
and advise the complainant, who is the 
subject of the complaint, accordingly 
with an appropriate explanation; 


(ii) after obtaining comments from the 
judge and the judge’s Chief Justice or 
Chief Judge, close the file and advise 
the complainant, with an appropriate 
explanation, where the matter is without 
substance or where the conduct is 
inappropriate or improper but clearly is 
not serious enough to warrant removal. 


(b) The Chairman may cause further 
inquiries to be made where the matter is 
likely to be referred to a Panel of the 
Judicial Conduct Committee and where 
further information appears to be necessary 
for the Panel to fulfill its function. 


(c) Where further inquiries are made, the 
judge who is the subject of the complaint 
shall be provided an opportunity to 
respond to the gist of the allegations and 
evidence against such judge and any 
response by the judge shall be included in 
the report of such further inquiries. 


(d) The Chairman shall refer any file 
which is not closed, to a Panel of the 
Judicial Conduct Committee together with 
the report of the further inquiries, if any, 
and any recommendation which the 
Chairman may make. 


Duties of 8.05 


panel 


(a) A matter which is referred to a Panel 
of the Judicial Conduct Committee 
pursuant to article 8.04 (d) shall be dealt 
with by a Panel of up to five members of 
the Committee designated for this purpose 
by the Chairman of the Judicial Conduct 
Committee. The Panel member with 
seniority on the Council shall act as 
Chairman of the Panel. 


(b) The Panel shall review the matter and 
the report of the further inquiries, if any, 
and may: 


(1) refer the matter back to the Chairman 
to cause further inquiries to be made; or 


(ii) decide that no investigation pursuant 
to subsection 63(2) of the Act is warranted 
and advise the complainant accordingly 
with an appropriate explanation where 
the matter is without substance or where 
the conduct is inappropriate or improper 
but clearly is not serious enough to 
warrant removal; or 


(iii) refer the matter to the Council 
together with its own report and 
conclusion that an investigation pursuant 
to subsection 63(2) of the Act may be 
warranted. 


(c) If the Panel concludes that an 
investigation may be warranted pursuant to 
subsection 63(2) of the Act, it shall specify 
the grounds of alleged misconduct which 
could warrant an investigation. 


(d) After the Panel has completed its 
review of a complaint, the members of the 
Panel shall not participate in any further 
consideration of the same complaint by the 
Council. 
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Duties of 8.06 


Council 


(a) Prior to the Council considering the 
report of a Panel, the Chairman of the 
Judicial Conduct Committee shall designate 
up to five members of the Canadian Judicial 
Council (other than those who served on the 
Panel) to be available to serve on any 
subsequent Inquiry Committee which 
might be established pursuant to the Act. 
The members so designated shall not 
participate in any deliberations of the 
Council in relation to the matter in 
question. 


(b) A copy of the report of the Panel to the 
Council shall be provided to the judge, 
who shall be entitled to make written and 
oral submissions to the Council as to whether 
or not there should be an investigation 
pursuant to subsection 63(2) of the Act. 


(c) After considering the report of the 
Panel and the submissions, if any, the 
Council shall decide: 


(i) that no investigation pursuant to 
subsection 63(2) of the Act is warranted 
and advise the complainant and the 
judge accordingly with an appropriate 
explanation where the matter is without 
substance or where the conduct is 
inappropriate or improper but is not 
serious enough to warrant removal; or 


(1) that an investigation into the matter 
shall be held pursuant to subsection 
63(2) of the Act since the matter may be 
serious enough to warrant removal. 


Inquiry 
Committee 


Inquiry 
Committee 
Report 


Request from 
Minister or 
Attorney General 


8.07 


(a) Such investigation shall be conducted 
by an Inquiry Committee composed of the 
members designated previously pursuant 
to article 8.06(a) together with any 
additional members appointed by the 
Minister pursuant to section 63(3) of the 
Act: 


(b) The Inquiry Committee shall conduct 
the investigation in accordance with 
sections 63 and 64 of the Act and shall 
report its conclusions to the Council. 


8.08 


(a) All of the parties before the Inquiry 
Committee shall be provided with copies 
of the Committee’s report and shall be 
provided a full opportunity to be heard 
before the Council. 


(b) Where the Council, in its report to the 
Minister pursuant to section 65(1) of the 
Act, departs from the report of the Inquiry 
Committee it shall, nevertheless, provide 
the Minister with the original report of the 
Inquiry Committee. 


8.09 


(a) Where the Council receives a request 
from the Minister of Justice of Canada 
under subsection 63(1) or 69(1) of the Act 
or a request from the Attorney General of a 
province under subsection 63(1) of the Act 
to conduct an inquiry as to whether a judge 
or other person should be removed from 
office for any of the reasons set forth in 
subsection 65(2) of the Act, the Chairman 
of the Judicial Conduct Committee shall 
appoint up to five members of the Council 
to serve on the Inquiry Committee. 
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Conferences 


Meetings, 
Seminars and 
Conferences 


Finance 
Committee 


(b) Such an inquiry shall be conducted in 
accordance with articles 8.07 and 8.08 of 
these by-laws as though it were an 
investigation. 


8.10 The Chairman of the Canadian 
Judicial Council and the Chief Justice and 
Associate Chief Justice of the Federal 
Court of Canada shall not participate in the 
consideration of any aspect of a complaint 
in any capacity unless he or she considers 
it to be necessary to do so in the interests 
of the due administration of justice. 


ARTICLE IX 
Judicial Education 


9.01 Pursuant to sections 41(1) and 
60(2)(b) of the Act the Council may 
authorize judges to attend seminars and 
conferences for their continuing education. 


ARTICLE X 
Finance 


10.01 The Chairman of the Council is 
authorized to approve the attendance of 
federally appointed judges at meetings, 
seminars or conferences held for a purpose 
related to the administration of justice. A 
judge attending such a meeting, seminar or 
conference is entitled to be reimbursed for 
expenses incurred, pursuant to section 
41(1) of the Act. 


10.02 The Finance Committee shall 
prepare for the Executive Committee the 
Council’s annual budget for presentation to 
the Commissioner for Federal Judicial 
Affairs. 


Objects 


Amendments 


Notice 


Waiving of 


Notice Period 


10.03 At each meeting of the Council the 
Finance Committee shall present a current 
report on the financial affairs of the 
Council. It shall also supervise the 
financial affairs and operations of the 
Council and its committees, and undertake 
such further financial assignments that the 
Council or its Executive Committee may 
direct. 


ARTICLE XI 
Amendment of By-Laws 


11.01 These by-laws may be amended by 
a majority vote of all the members of the 
Council upon notice in writing of the 
proposed amendment being given to the 
Executive Director not less than 30 days 
before the meeting of the Council where 
such amendment will be considered. 


11.02 Upon receiving any such notice the 
Executive Director shall forthwith, and not 
less than 10 days before such meeting, 
cause a copy thereof to be communicated 
to every member of the Council. 


11.03 Notwithstanding articles 11.01 and 
11.02 the notice period for a change to 
these by-laws can be waived by agreement 
of two-thirds of the members present at a 
meeting of the Council. 
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PART II OF THE JUDGES ACT 


ollowing is the text of Part II of the 


Judges Act, which governs the Canadian 
Judicial Council. It is taken from the 1989 


Office Consolidation of the Act. 


Part II 


Canadian Judicial Council 


Definition of 
“Minister” 


Council 
established 


Interpretation 


58. In this Part, “Minister” 


means the Minister of Justice of 


Canada. 
Constitution of the Council 


59. (1) There is hereby 
established a Council, to be 
known as the Canadian Judicial 
Council, consisting of 


(a) the Chief Justice of 
Canada, who shall be the 
chairman of the Council; 


(b) the chief justice and any 
senior associate chief justice 
and associate chief justice 
of each superior court or 
branch or division thereof; 


(c) subject to subsection (2), 
one of the senior judges, as 
defined in subsection 22(3), 
of the Supreme Court of the 
Yukon Territory and the 
Supreme Court of the 
Northwest Territories; 


(d) the chief judge and any 
associate chief judge of each 


county court or, where there is 


CG SecA NNUAL REP OAR TER 


Successive 
terms of 
senior judges 


Successor to 
senior judge 


Substitute 
member 


UE RSI ET 


no such chief judge or asso- 
ciate chief judge, such judge 
as is named by the judges of 
that court to represent that 
court on the Council; and 


(e) the Chief Judge and 
Associate Chief Judge of the 
Tax Court of Canada. 


(2) The senior judges referred 
to in paragraph (1)(c) shall 
succeed each other on the 
Council every two years. 


(3) In the event of the death or 
resignation of a senior judge 
referred to in paragraph (1)(c) 
during the term of that judge 
on the Council, the judge who 
succeeds that judge as senior 
judge of the same court shall 
become a member of the 
Council for the remainder of 
the term. 


(4) Each member of the 
Council may appoint a judge 
of that member’s court to be a 
substitute member of the Council 
and the substitute member 
shall act as a member of the 
Council during any period in 
which he is appointed to act, 
but the Chief Justice of Canada 
may, in lieu of appointing a 
member of the Supreme Court 
of Canada, appoint any former 
member of that Court to be a 
substitute member of the 
Council. R.S., c. J-1, s. 30; 
R.S., c. 16(2nd Supp.), s. 10; 
1976 fel 1042 Sasson LO: 
1980-8 1-82-83, c. 158, s. 45. 


Objects of 
Council 


Powers of 
Council 


Meetings of 
Council 


Work of 
Council 


By-laws 


60. (1) The objects of the Council 

are to promote efficiency and uniformity, 
and to improve the quality of judicial 
service, in superior and county courts and 
in the Tax Court of Canada. 


(2) In furtherance of its objects, the 
Council may 


(a) establish conferences of chief 
Justices, associate chief justices, chief 
judges and associate chief judges; 


(b) establish seminars for the continuing 
education of judges; 


(c) make the inquiries and the 
investigation of complaints or allegations 
described in section 63; and 


(d) make the inquiries described in 
SeCHLOH OF. RS. CIE IESTS02RS FC 
16(2nd Supp.), s. 10; 1974-75-76, c. 48, 
s. 17; 1976-77, c. 25, s. 15; 1980-81-82- 
S3,.0.158,.8.4); 


61. (1) The Council shall meet at least 
once a year. 


(2) Subject to this Act, the work of the 
Council shall be carried on in such manner 
as the Council may direct. 


(3) The Council may make by-laws 


(a) respecting the calling of meetings of 
the Council; 


(b) respecting the conduct of business at 
meetings of the Council, including the 
fixing of quorums for such meetings, the 
establishment of committees of the 
Council and the delegation of duties to 
any such committees; and 


Employment 
of counsel 


(c) respecting the conduct of inquiries 
and investigations described in section 
63. R.S., c. J-1, s. 30; R.S., c. 16(2nd 
Supp.), s. 10; 1976-77, c. 25, s. 15. 


62. The Council may engage the services 


and assistants Of SUCh persons as it deems necessary for 


Inquiries 


Investigations 


Inquiry 
Committee 


Powers of 
Council or 
Inquiry 
Committee 


carrying out its objects and duties, and also 
the services of counsel to aid and assist the 
Council in the conduct of any inquiry or 
investigation described in section 63. RS. 
c. 16(2nd Supp.), s. 10; 1976-77, c. 25, 

ss. 15, 16; 1980-81-82-83, c. 157, s. 16. 


Inquiries concerning Judges 


63. (1) The Council shall, at the request of 
the Minister or the attorney general of a 
province, commence an inquiry as to 
whether a judge of a superior or county 
court or of the Tax Court of Canada should 
be removed from office for any of the 
reasons set out in paragraphs 65(2)(a) to (d). 


(2) The Council may investigate any 
complaint or allegation made in respect of 
a judge of a superior or county court or of 
the Tax Court of Canada. 


(3) The Council may, for the purpose of 
conducting an inquiry or investigation 
under this section, designate one or more 
of its members who, together with such 
members, if any, of the bar of a province, 
having at least ten years standing, as may 
be designated by the Minister, shall 
constitute an Inquiry Committee. 


(4) The Council or an Inquiry Committee 
in making an inquiry or investigation 
under this section shall be deemed to be a 
superior court and shall have 


(a) power to summon before it any 
person or witness and to require him 
to give evidence on oath, orally or in 
writing or on solemn affirmation if the 
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64 


information 
relating to 
inquiry, etc. 


Inquiries may 
be public or 
private 


Notice of 
hearing 


person or witness is entitled to affirm in 
civil matters, and to produce such 
documents and evidence as it deems 
requisite to the full investigation of the 
matter into which it is inquiring; and 


(b) the same power to enforce the 
attendance of any person or witness and 
to compel the person or witness to give 
evidence as is vested in any superior 
court of the province in which the 
inquiry or investigation is being 
conducted. 


(5) The Council may prohibit the 
publication of any information or 
documents placed before it in connection 
with; or arising out of, an inquiry or 
investigation under this section when it 1s 
of the opinion that the publication is not in 
the public interest. 


(6) An inquiry or investigation under this 

section may be held in public or in private, 
unless the Minister requires that it be held 
in public. R.S., c. J-1.s. 3.1. R:S., 

©, [62nd Supp:), s. 10;1976-77, oc. 25, 

s. 15; 1980-8 1-82-83, c. 158, s. 46. 


64. A judge in respect of whom an inquiry 
or investigation under section 63 is to be 
made shall be given reasonable notice of 
the subject-matter of the inquiry or 
investigation and of the time and place of 
any hearing thereof and shall be afforded 
an opportunity, in person or by counsel, of 
being heard at the hearing, of cross- 
examining witnesses and of adducing 
evidence on his own behalf. R.S., c. J-1, 

s. 31; R.S., c. 16(2nd Supp.), s. 10; 1976- 
Ti CAS. 
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Report and Recommendations 


65. (1) After an inquiry or investigation 
under section 63 has been completed, the 
Council shall report its conclusions and 
submit the record of the inquiry or 
investigation to the Minister. 


(2) Where, in the opinion of the Council, 
the judge in respect of whom an inquiry or 
investigation has been made has become 
incapacitated or disabled from the due 
execution of the office of judge by reason of 


(a) age or infirmity, 
(b) having been guilty of misconduct, 


(c) having failed in the due execution of 
that office, or 


(d) having been placed, by his conduct 
or otherwise, in a position incompatible 
with the due execution of that office, 


the Council, in its report to the Minister 
under subsection (1), may recommend 
that the judge be removed from office. 
Rew. 1985.0. EL sfO52 Ras., L9S85ac: 
27(2nd Supp.), s. 5. 


Effect of Inquiry 


66. (1) [Repealed, R.S., 1985, c. 27(2nd 
Supp.), s. 6] 


(2) The Governor in Council may grant 
leave of absence to any judge found, 
pursuant to subsection 65(2), to be 
incapacitated or disabled, for such period 
as the Governor in Council, in view of 

all the circumstances of the case, may 
consider just or appropriate, and if leave of 
absence is granted the salary of the judge 
shall continue to be paid during the period 
of leave of absence so granted. 


172706 


Annuity to 
judge who 
resigns 


Further 
inquiries 


Applicable 
provisions 


(3) The Governor in Council may grant to 
any judge found to be incapacitated or 
disabled, if the judge resigns, the annuity 
that the Governor in Council might have 
granted the judge if the judge had resigned 
at the time when the finding was made by 


the Governor in Council. R.S., 1985, c. J-1, : 


5200; Ks, 198), c. 27Qnd Supp.), 5.6. 


67. [Repealed, R.S., 1985, c. 16(3rd 
Supp.), s. 5] 


68. [Repealed, R.S., 1985, c. 16(3rd 
Supp.), s. 6] 


Inquiries concerning Other Persons 


69. (1) The Council shall, at the request of 
the Minister, commence an inquiry to 
establish whether a person appointed 
pursuant to an enactment of Parliament to 
hold office during good behaviour other 
than 


(a) a judge of a superior or county court 
or of the Tax Court of Canada, or 


(b) a person to whom section 48 of the 
Parliament of Canada Act applies, should 
be removed from office for any of the 
reasons set out in paragraphs 65(2)(a) 


to (d). 


(2) Subsections 63(3) to (6), sections 64 
and 65 and subsections 66(1) and (2) apply, 
with such modifications as the circumstances 
require, to inquiries under this section. 


Removal from (3) The Governor in Council may, on the 


office 


Orders and 
reports to be 
laid before 
Parliament 


Powers, 
rights or 
duties not 
affected 


recommendation of the Minister, after 
receipt of a report described in subsection 
65(1) in relation to an inquiry under this 
section in connection with a person who 
may be removed from office by the 
Governor in Council other than on an 
address of the Senate or House of 
Commons or on a joint address of the 
Senate and House of Commons, by order, 
remove the person from office. 1974-75- 
76, c. 48, s. 18; 1976-77, c. 25, s. 15; 1980- 
81-82-83, c. 158, s. 48. 


Report to Parliament 


70. Any order of the Governor in Council 
made pursuant to subsection 69(3) and all 
reports and evidence relating thereto shall 
be laid before Parliament within fifteen 
days after that order is made or, if 
Parliament is not then sitting, on any of the 
first fifteen days next thereafter that either 
House of Parliament is sitting. 1974-75-76, 
CARS 16497016 2380, 


Removal by Parliament or Governor in 
Council 


71. Nothing in, or done or omitted to be 
done under the authority of, any of sections 
63 to 70 affects any power, right or duty of 
the House of Commons, the Senate or the 
Governor in Council in relation to the 
removal from office of a judge or any other 
person in relation to whom an inquiry may 
be conducted under any of those sections. 
1974-75-76, c. 48, s: 18; 1976-77, c. 25, 
Su 
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PREFACE 


] n a quarter of a century, most of those present when the 
Canadian Judicial Council came into being have passed on 
to lives beyond the judiciary. These founders of the Council 


were builders. They built well. 


The Council, in its multiple activities, has become an 
increasingly important part of judicial life in Canada. Until 
almost a decade before the Council’s creation, the chief 
justices of this country’s superior courts had never met as 

a group. Most did not know each other except by name and 
reputation. 


It is difficult to conceive there was such a time in our judicial 
life. Chief justices now meet regularly. The judges on their 
courts, through a myriad of activities, are increasingly a part 
of a national — and to some extent international — network 
for which the Council has been a focus. In terms of the 
Council itself, its members are brought together in more 
and more ways throughout the country — they meet in full 
plenary, in committees, in working groups and in ad hoc 
committees. They share ideas, concerns and working drafts 
by telephone, video-conference, fax and e-mail, not to 
mention old-fashioned “snail mail.” 


This is an institutional infrastructure that simply was not 
there 25 years ago. It has only matured fully in recent years 
as the importance of the Council’s work has become more 
widely recognized, both among members of the public and 


within the judiciary itself. 


But there is more than an institutional infrastructure here; 
there is also a superstructure of friendship, which is more 
than an acknowledgment of the mutual respect and 
admiration that characterizes the Council’s membership. The 
reality is that the work of the judiciary, within the imperatives 
of law and precedent, is an intensely human undertaking 
requiring human qualities of a high order if it is to serve this 


society, this country of laws, as it deserves to be served. 
Friendship allows the Council’s members to debate and 
disagree in the atmosphere of civility that sustains the 
ongoing balancing of change and tradition that is the 
essence of a dynamic judiciary. 


It is as well that this is the case. The problems and 
possibilities of today’s judiciary could hardly have been 
conceived of 25 years ago except in barest outline. Devices 
such as the laptop computer and Internet access, now 
standard tools for many judges, were not even invented. Nor 
was there foresight of the challenges that might be associated 
with using these tools, in terms of the electronic protocols 
that might be involved or the computer classes that would 
become an essential aspect of ongoing judicial education. 
Nor was there recognition of the new resources that would 
be required to link the judiciary electronically. 


It probably was not imagined how the Council by-laws and 
procedures would evolve, and what precedents would develop 
as the years passed. Yet, each time a serious complaint is 
made and considered, it invites an examination of the 
Council’s processes to ensure that the way the complaint is 
treated is consistent with fairness to both complainant and 
judge but also with the independence of the judiciary that 

is the buttress of impartial justice. 


Nor was it imagined how complex some of the broad issues 
would prove to be, even those identified when the Council 
was but a twinkle in a legislative drafter’s eye. Among the 
issues of unexpected complexity has been the task of setting 
down the ethical principles that might serve to guide judges 
as they go about their daily lives and judicial work. Since 
1994, a working group of the Council has sought to define 
these principles and, subject to the endorsement of the 
Council, set them down in words that might ultimately 


command the support of the judiciary and public alike. 
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The members of the group have worked with great diligence 
and have achieved great progress. It is not to diminish their 
effort in any way to say they have work still to do nor should 
it be a surprise how much time it takes to achieve consensus 
among nearly 1,000 judges who are independent in law and 
tradition but, even more, independent in spirit. 


It is often difficult to see, except from the perspective of 

a quarter century, how much progress Canada’s federally 
appointed judiciary has made, through the Council and other 
means, and how much the judiciary has contributed to the 
continued progress of this country. From the longer 
perspective, however, that progress is manifest. Through the 
work of the Council and, even more important, through the 
efforts of judges themselves, we have a stronger judiciary 
that is better able to meet growing and complex needs. 


Against this progress, however, it is necessary to note that 
some nettlesome issues remain. In terms of the financial 
security of the judiciary — one of the most vital 
underpinnings of its judicial independence — the history of 
the last 25 years cannot be written in terms of unqualified 
success but can be written in terms of relative progress. 


The Judges Act in 1971 included a provision that reflected a 
broad consensus (but not unanimity) that after a period when 
the compensation of judges had fallen behind, an increase in 
salary and benefits was necessary to maintain a judiciary able 
to be clear of concerns about financial security, and to continue 
to attract people of quality. That increase was provided. When 
similar circumstances arose a decade later, in 1981, the govern- 
ment of the day tried to restore the relative position of the 
judiciary through indexed salary increases and an independent 
commission to deal with other issues such as those associated 
with retirement. With the passing of another decade, in the 


1990s, judges were asked to do their share to reduce govern- 


ment deficits and underwent salary freezes for five years. 

It is clear from the way financial issues affecting the judiciary 
have been addressed that the Government recognizes the need 
to correct the inequities that have been created. Indeed, the 
theory that maintaining the judiciary’s relative financial 
position through processes independent of politics is now 
broadly, if not universally, accepted. While the practice 
remains to be perfected, there are grounds for optimism. 


The work of the Council in this area and others, including 
judicial education and complaint procedures must, and will, 
continue. In doing so, we will build on the foundation built 
so well by the Council’s founders and their successors since 
JO 


As in each of the previous 25 years, a vital part of the 
Council’s success is the result of the diligent work of my 
colleagues on the Council. I thank them and the staff of the 
Council for all they have done during a very challenging year. 
I can only assure them that the challenges ahead will be 
greater still. 


Ora 


fe ee ED 


The Right Honourable Antonio Lamer, P.C., C.J.C. 
Chairman 

Canadian Judicial Council 

Spring 1998 
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THE CANADIAN JUDICIAL COUNCIL 


Its birth had been somewhat difficult, its youth had 

known disquieting jolts at times, but the organism was 

now possessed of sufficient vitality to justify its adoption 

by the Legislature. . . . the foundations were laid for the 

organization of the Canadian Judicial Council which was 

to see the light of day on the 9th day of December, 1971. 
— Remarks by The Honourable E.M. Culliton 

Regina, March 20, 1981 


GENERAL OVERVIEW 

The Canadian Judicial Council was established in 1971. This 
report marks, therefore, the Council’s 25th anniversary year. 
In that quarter century, the Council has evolved, grown and 
changed as the judiciary itself and the society it serves have 


changed. 


Members of the Canadian Judicial Council at the September 1996 Annual Meeting in Halifax 


Its statutory mandate, however, remains as it was established 
in the Judges Act (Appendix E) in 1971, and its objectives 
continue to be to “promote efficiency and uniformity, and to 
improve the judicial services” in superior courts, and, since 
1983, the Tax Court of Canada. 


In December 1971, when the first meeting of the Council was 
held, there was a membership of 22, who, because of their 
position, could attend. Not all did attend, the most notable 
exception being the then-Chief Justice of Canada, The Right 
Honourable Gerald Fauteux, who was concerned that his 
attendance might compromise him in his judicial function, 
should the Supreme Court of Canada be asked to sit on a case 


in which the Council’s legislative authority was in question. 
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As a result of federal and provincial legislative and other 
changes, the Council now consists of 36 members — an 
increase of one member since 1995-96 with the addition 

of the Chief Justice of the Court Martial Appeal Court of 
Canada. The Council is regularly chaired by the Chief Justice 
of Canada and includes the chief justices and associate chief 
justices, chief judge and associate chief judge of all courts 
whose members are appointed by the federal government. 

In addition, the senior judges of the Supreme Court of Yukon 
Territory and the Supreme Court of the Northwest Territories 
share a seat, serving alternate two-year terms on the Council. 
The members serving during 1996-97 are listed in Appendix A. 
Past members are listed at Appendix C. As of March 31, 
1997, the number of federally appointed judges totalled 989. 
In March 1972, the total was 447. 


The breadth of the membership means that a Council member 
is able to share in the diverse judicial experiences of the 
whole country and become aware more quickly both of new 
ideas and emerging difficulties. This sharing of experience 
has been a consistent attraction of the Council through its 
existence, as it was for those attending the Council’s 
precursor, the Conference of Chief Justices, which brought 
the country’s chief justices together in the early 1960s for 

the first time. 


Throughout its history, the Council’s work has consistently 
fallen into four broad areas: 


1. The continuing education of judges; 


tO 


. The handling of complaints against federally 
appointed judges; 


3. The development of consensus among Council members 
on issues involving the administration of justice; and 
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4. The preparation of recommendations to the federal 
government, or advisory commissions, usually in 
conjunction with the Canadian Judges Conference, 
regarding judicial salaries and benefits. 


The Council is required by statute to meet once a year. In 

the years since its inception, however, Council practice has 
evolved. Two meetings are now held each year, one in Ottawa 
in the spring, and the second outside Ottawa in the fall. The 
Council’s autumn 1996 meeting was held in Halifax. 


Much of the Council’s work is carried on through 
committees, including ad hoc committees and working 
groups, which are established to deal with specific questions 
requiring concentrated effort and a considerable commitment 
of time on the part of members. The Council’s response to 
the report of Dr. Martin Friedland was developed through 
such a working group, as is the continuing intensive work 

on developing a statement of ethical principles for judges. 


Committee membership as of March 31, 1997, is found 
at Appendix B. 


During 1996-97, the Council was served by an Executive 
Director, a legal officer and two support staff, all located at 
the Council’s office in Ottawa. The expenditures for the year 
are set out in Appendix D. 


COUNCIL MEMBERS’ SEMINAR 


The Council’s practice since 1992, its 20th anniversary year, 
has been to hold a seminar for members in conjunction with 
the mid-year meeting in Ottawa. The March 1997 Seminar 
was focussed on Judges, Courts and Civil Justice Reform and 
drew heavily on the work of the Canadian Bar Association’s 
(CBA) Systems of Civil Justice Task Force. 
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In introducing the seminar, Chief Justice Lamer, Chairman of 
the Council, said the subject matter was particularly timely 
not simply because of the work of the task force but because 
traditional approaches to civil justice in Canada have proven 
to be less than ideal for many litigants and reform is a matter 
of some priority. 


The seminar, chaired by Professor Tom Cromwell of the 
Faculty of Law, Dalhousie University, included the following 
as participants: 


Roberta Tish, a solicitor practising in London, England, 
who has been active in the reform of the civil justice 
process, particularly in the area of family law and legal 
aid, in England and through the International Bar 
Association; 


Mr. Justice George Adams, of the Ontario Court of Justice 
(General Division), whose judicial career, following 
careers as an academic, writer, labour arbitrator and chair 
of a labour board, has had a special emphasis in the area 


of alternative dispute resolution; 


Russell Lusk, QC, President of the Canadian Bar 


Association; 


Eleanore Cronk, Chair of the CBA Systems of Civil 
Justice Task Force; 


Associate Chief Justice Jeffrey J. Oliphant of the Court of 
Queen’s Bench of Manitoba, and a member of the CBA 
Task Force Implementation Committee; and 


Brian Crane, QC, Chair of the CBA Task Force 
Implementation Committee. 


In the first session of the seminar, Ms. Tish provided context 
with a discussion of various reforms now under way as part 
of the “biggest shakeup to civil justice in English and Wales” 
and the problems that are arising in conjunction with these 


reforms, including questions of fees, costs and funding. 


Mr. Justice Adams then described the critical role of the law 
and the courts in regulation and dispute resolution, as well 

as the interest courts and judges have taken in the settlement 
process. He noted, however, that there has been no public 
investment in the court facilities necessary to support nego- 
tiation, settlement and dispute resolution that is in any way 
commensurate with the priority placed on the settlement pro- 
cess. By comparison, he noted, the investment is “impressive” 
in provincial tribunals dealing with labour relations, landlord 
and tenant relations, workers’ compensation and the like. 


In the second session, Mr. Lusk set out the Canadian Bar 
Association’s plans for making the Task Force’s work known 
and for generating the government financial support 


necessary to implement the reforms proposed. 


Ms. Cronk outlined the key themes of the CBA Task Force 
report and the complementary responsibilities of those who 
must necessarily be involved in reform of the processes of 
civil justice. These included the responsibility of the bar to 
ensure the competency of legal practitioners, the responsi- 
bility of governments to adequately fund and provide the 
administrative infrastructure to manage Canada’s courts, and 
the responsibility of the judiciary to effectively manage and 


supervise the future court processes for dispute resolution. 
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Associate Chief Justice Oliphant described the need for 


public consultation to test the ideas and proposals of the 
judiciary, administration and legal profession against the 
perceptions, needs and wishes of those the civil justice 
system is intended to serve, and also to establish public 


confidence in that system. 


Mr. Crane provided a brief overview of the implementation 
plan for the Task Force report, noting the main work will 
have to take place at the level of provincial courts, provincial 
bars and provincial governments but there will also be an 
increased need to monitor the programs being carried out in 
the provinces in the field of civil justice. 


The broad common theme that has emerged, Mr. Crane 
said, is that the system of civil justice is shifting to a closer 
interface with the public, and the emphasis on mediation 
methods and other forms of alternative dispute resolution 
inevitably will bring judges and lawyers more directly into 
contact with the real interests of litigants. This underlines 
the need for the courts to provide more advice at the point 
where litigants enter the civil justice system, he said, and, 
in particular, the need for initiatives to assist unrepresented 
litigants, more of whom are appearing in every jurisdiction. 
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JUDICIAL EDUCATION 


Chief Justice Gale had been very active since the 1967 
meeting. Along with Chief Justices Wells and Challies 
he had met the Minister of Justice, Mr. Turner, and the 


Prime Minister himself, Mr. Trudeau, and had succeeded 


in convincing them both that the establishment of 
Judicial seminars would be a happy initiative and the 
government agreed to cover the costs involved. 


— Remarks by The Honourable E.M. Culliton 


Regina, March 20, 1981 


OVERVIEW OF RESPONSIBILITIES 
From the Council’s inception it was recognized that a 
judiciary in a dynamic and changing society had to be 
constantly renewing its intellectual resources. 


This need is greater now than ever. But even in the early 
1970s, when the Council came into being, change was in 


the air. A new Federal Court Act had been proclaimed, exten- 


sive changes had been recently made to the Criminal Code, 
legislation changing the laws relating to arrest and bail were 
before Parliament, and there was increasing resort to 
Canada’s courts in civil matters. Constitutional reform, in 
the aftermath of a federal-provincial conference, seemed 
imminent, although it ultimately remained elusive and the 
issue faded for the remainder of the decade. 


In 1982, however, the Canadian Charter of Rights and 
Freedoms was constitutionally entrenched. In 1994, a new 
Civil Code was enacted in Quebec after 40 years of work 
to update the code originally drawn together just before 
Confederation. More recently, and at an accelerating pace, 
new and evolving technology has changed both the judicial 
system and the society it serves, trailing in its wake new 
forms of crime, as well as new forms of punishment, new 


legal questions, and entirely new questions of civil justice. 


1 See Appendix E page 57 


In recognition of the dynamic context in which the judiciary 
would have to operate for the foreseeable future, the Council 
was given a leadership role, as it was described at the time, 

in encouraging the continuing education of judges. The nature 
of the leadership the Council provides has changed over time. 


Following the Council’s establishment, new institutions 
that focussed on judicial education arose and evolved. The 
Canadian Institute for the Administration of Justice (CIAJ) 
was established soon after the Council, in 1974. The 
Canadian Judicial Centre was created in 1988 and assumed 
its present name, the National Judicial Institute (NJI), in 
1990. These institutes systematically provide educational 
programs for new and experienced, federally appointed and 
provincially appointed judges alike. 


The Council continues to derive a leadership role, however, 
from paragraph 60(2)(b) of the Judges Act, which empowers 


the Council to hold seminars and conferences for “the 


_ continuing education of judges.” | 


The voluntary character of the Council’s leadership is made 
clear by the way it is described. It may offer, or arrange to 
offer, opportunities for judges — opportunities, not 
requirements — to further their education and stay abreast 
of legal and other changes. The responsibility to further their 
education ultimately falls on individual judges. They are 
encouraged, however, to spend up to 10 days a year on their 


continuing education. 


Given the demands of the bench, this often is not possible. 
Increasingly, however, the dynamism of the justice system 
and the explosion of new legal scholarship points toward the 
imperative for educational time to be explicitly included in 


the calculation of judges’ sitting time. 
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The Council carries out its role of providing opportunities 


for the continuing education of judges through its Judicial 
Education Committee, which recommends education con- 
ferences and seminars in Canada that should be designated 
for the attendance of judges and the reimbursement of their 
expenses under subsection 41(1) of the Judges Act? 


Until 1993-94, the Council organized annual summer 
seminars for superior court judges from across the country. 


These seminars, building on experience prior to the Council’s 
founding, began in 1972 with seminars for superior court 
judges and were extended to district and county court judges 
in 1973. The model developed then and followed in subse- 
quent years was for discussion leaders to prepare papers which 
were distributed in advance so that participants could be fully 
involved in small-group discussions. As part of this, it became 
the practice to invite judges from other countries to each 


seminar. 


The Council continued to offer two seminars each summer 
until 1990 when they were consolidated into a single seminar. 
In large part, this was done because, by then, only Nova 
Scotia had county courts and there were no longer district or 
county courts in other provinces. Thereafter, until the summer 
of 1993, a single seminar open to 100 federally appointed 
judges was organized by the Council. By this time, however, 
it was clear that the Council staff, whose other responsi- 
bilities were increasing, was too small to continue the 


onerous organizational work involved in the seminars. 


Finally, as the National Judicial Institute had assumed 
responsibility for co-ordinating judicial education, the 
Council decided that it would no longer organize the 
summer seminars. 


Through its Study Leave Selection Committee, the Council 
reviews applications and recommends judges for the National 
Judicial Study Leave Fellowship Program. The Judges 
Computer Advisory Committee provides advice and 
assistance on computer technology. 


In addition to the support provided by the Council, individual 
chief justices, under subsection 41(2) of the Judges Act, can 
authorize the reimbursement of expenses that judges in their 
courts have incurred while attending certain other meetings, 
conferences and seminars. 


The Commissioner for Federal Judicial Affairs provides 
assistance for second-language training for judges. 


AUTHORIZATION FOR 
REIMBURSEMENT OF EXPENSES 


The Judges Act, subsection 41(1), provides for payment 
of the expenses of judges attending designated education 
conferences. 


The Council authorizes reimbursements of expenses, in most 
cases for a specific number of judges to attend particular 
seminars and conferences that the Judicial Education 
Committee believes will be important and beneficial to the 
participating judges. 


The Office of the Commissioner for Federal Judicial Affairs 
administers the resulting claims. 


2 The Judges Act, subsection 41(7) provides as follows: “A judge of a superior court or of the Tax Court of Canada who attends a meeting, conference or seminar that is held for a purpose relating to the administration of justice and that the 
judge in the capacity of a judge is required to attend, or who, with the approval of the chief justice or chief judge of that court, attends any such meeting, conference or seminar that the judge in that capacity is expressly authorized by law to 
attend, is entitled fo be paid, as a conference allowance, reasonable travel and other expenses actually incured by the judge in so attending.” 


6 CITE: Von GAGN IN TUEAR IRR Ee AORRS Tien oe leo DONG enon 


NATIONAL JUDICIAL INSTITUTE PROGRAMS 
The National Judicial Institute (NJI) was established in 1988. 


The Council and the Institute have worked closely since then. 


The Council is represented on the NJI Board of Governors.? 


In its initial years of operation, the NJI worked to establish 
standards for judicial education in Canada. In 1993, the 
Institute sought and received the Council’s approval for a set 
of standards intended to help judges improve the administra- 
tion of justice, achieve high standards of personal growth, 
official conduct and social awareness, and to perform judicial 
duties fairly, correctly and efficiently. 


Central to these standards is the encouragement it provides 
to judges and their courts to set aside 10 sitting days a year 
to attend judicial education programs. 


Through the Council’s auspices, the NJI arranges to 

provide to each federally appointed judge — on his or her 
appointment — binders of the written material used in the 
most recent annual seminar conducted by the CIAJ for new 
judges. The NJI also provides introductory seminars for new 
judges to complement the annual CIAJ seminar for newly 
appointed judges and provides help to judges whose appoint- 
ments do not conveniently coincide with that annual seminar. 


During 1996-97, the Council authorized the following NJI 
seminars under subsection 41(1) of the Judges Act. Each 
was attended, on average, by 20 to 40 judges. 

¢ Appellate Court Seminar in Ottawa April 21-23, 1996; 


+ Civil Law Seminar, St. Andrew’s, May 15-17, 1996; 


* Early Orientation Seminars, in Ottawa, May 27-29, and 
Nov. 25-29, 1996; 


3 The Counis representative in 1996-97 was The Honourable Lorne 0. Clarke, Chief Justice of Nova Scotia. 


* Recent Developments in the Law Seminars, one held in 
Moncton from October 24-26, 1996, the other in 
Vancouver on November 14 and 15, 1996: 


¢ Seminar on Pre-Trial Settlement Skills, in Toronto. 
December 4—6, 1996; 


* Family Law Seminar, in Vancouver, February 12-14, 
1997: 


¢ Criminal Law Seminar, in Halifax, March 19-21, 1997: 


¢ Computer courses were held in Sherbrooke, April 17-19: 
Ottawa, April 30-May 1; Moncton, June 12-14; and 
Toronto, October 29-30, 1996. 


Jury Instruction Symposium 

Eighty judges were authorized to attend a unique symposium 
conducted by the NJI on jury instruction. This was held in 
Toronto from March 5-7, 1997. 


The aim of the symposium was to bring together a significant 
number of trial and appellate judges, representative of every 
province and territory, to discuss the strengths and weak- 
nesses of existing approaches to criminal jury instructions 


with a view to improving and standardizing those approaches. 


This type of activity, bringing together judges from every part 
of the country, only began to occur in the years immediately 
preceding the Council’s founding, and was one of the main 
purposes — “to promote efficiency and uniformity and to 
improve the quality of judicial service,” in the words of the 


Judges Act — of the Council’s creation. 
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A total of 51 trial and appellate judges attended the Toronto 


symposium, which was chaired by Mr. Justice David Doherty 


of the Court of Appeal for Ontario and Mr. Justice Wallace 
Oppal of the Supreme Court of British Columbia. 


The keynote address was given by Chief Justice Antonio 
Lamer, the Chairman of the Council, who requested that the 


symposium be held. 


Chief Justice Lamer stressed that the purpose of the 
symposium was to explore pressing questions and seek a 
consensus on how they might be dealt with. Criminal law 
had developed considerably over the past 30 years, he said, 


but the rules governing jury charges had remained essentially 


unchanged. At the same time, he said, jury charges were 
growing longer and more complex, were more often the 
subject of review at the appellate level and were more 
often found to be faulty. 


The symposium ultimately identified an urgent need for 
reform of jury instructions. It proposed creating a national 
committee that would bring to bear the views of trial and 
appellate judges, Crown and defence counsel, linguistic and 
communications experts on the task of developing a model 
set of instructions to guide judges on a voluntary basis and 
a course On jury instruction that would supplement the 
committee’s work. 


The participants also recommended, on an interim basis, a 
number of steps to improve jury charges and increase jury 


comprehension. These included the following: 


¢ Trial judges should give instructions at the beginning, 
during and at the end of a trial; 


¢ Jurors should be permitted to take notes; 


¢ Trial judges should continue to review the evidence for the 


jury, but the review should be issue-specific and as brief as 
possible; 


¢ In addition to giving oral instructions, trial judges should 
provide a jury with a written copy of each charge; 


¢ Where appropriate, trial judges should provide jurors with 
a “decision tree” to help them in their deliberations; and 


¢ When an appeal is allowed because jurors have been 
misdirected, the appellate court should identify the error 
or errors in the instructions to the jury and indicate how 
instructions should be modified in future. 


A full report on the symposium was prepared with a view 
to giving it wide distribution throughout the judiciary and 
governments. 


CANADIAN INSTITUTE FOR THE 
ADMINISTRATION OF JUSTICE PROGRAMS 

As in previous years, the Canadian Institute for the 
Administration of Justice (CIAJ) conducted two important 
seminars for federally appointed judges. 


¢ The annual Judgment Writing Seminar was held in 
Montreal from July 2 to 5, 1996, with up to 50 judges 
authorized to attend. 


¢ The New Judges Seminar was held at Manoir Saint- 
Sauveur, Quebec, from March 2 to 7, 1997. 


The Council also authorized a total of 95 judges to attend, 
as participants or speakers, a CIAJ conference on Human 
Rights in the 21st Century: Prospects, Institutions and 
Processes in Halifax from October 16 to 19, 1996. 
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OTHER SEMINARS AUTHORIZED UNDER THE 
JUDGES ACT 

Judges were also authorized under subsection 41(1) of the 
Act to be reimbursed for their expenses associated with 
attending a variety of other seminars and conferences during 
the year, including the following: 


* Up to 50 judges were authorized to attend the Strasbourg 
Lectures of the Canadian Institute for Advanced Legal 
Studies from June 30 to July 6, 1996, in Strasbourg, 
France. 


¢ Up to 62 judges were authorized to participate in 
the Federation of Law Societies of Canada National 
Criminal Law Program on Substantive Criminal 
Law from July 15 to 19, 1996 in Winnipeg. 


+ Up to 45 judges were authorized to participate in the 
Federation of Law Societies of Canada National Family 
Law Program from July 15 to 18, 1996, in Ottawa. 


+ Two judges were authorized to attend the New Appellate 
Judges Seminar and two others the Senior Appellate 
Judges Seminar at the Institute of Judicial Administra- 
tion, New York University School of Law, in July 1996. 


¢ Sixty judges were authorized to attend the 11th 
Commonwealth Law Conference held in Vancouver 
from August 25 to 29, 1996. 


+ Twenty-three judges were authorized to attend the 
International Symposium on The Province of Adminis- 
trative Law held at the College of Law, University of 


Saskatchewan, in Saskatoon, from October 17 to 19, 1996. 


* Six trial judges whose duties include bankruptcy and 
insolvency work were authorized to attend the 
International Judicial Colloquium held in New Orleans 
from March 23 to 27, 1997 and sponsored by INSOL, a 
worldwide federation of national associations of 
accountants and lawyers engaged in insolvency practice 
and UNCITRAL, the United Nations Commission on 
International Trade Law. 


SOCIAL CONTEXT EDUCATION 
INITIATIVE 


In March 1994, the Council approved a resolution calling 
for “comprehensive, in-depth, credible” education on social 
context issues. This task was given to the NJI which engaged 
Professor Katherine Swinton of the University of Toronto 
Faculty of Law to prepare an operational plan for the 
program. 


Following Professor Swinton’s report, two judges — Judge 
Donna Martinson of the British Columbia Provincial Court 
and Mr. Justice John McGarry of the Ontario Court of Justice 
(General Division) — were appointed as special directors of 
social context education at the NJI. Professor Rosemary 
Cairns-Way of the University of Ottawa was engaged in 
January 1997 to work with the judges and an advisory 


committee to implement the program. 


This committee recommended that NJI consult with judges 
in courts across Canada to establish their individual needs 
and that it provide a special seminar to train faculty for the 


courses. 


Involving judges at the local level is an essential aspect of 
the project. The advisory committee, which is made up of 
both judges and non-judges, plays an important role in this 


dimension. Along with its role in providing overall guidance 
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on the nature of programs and program design, and in 
reviewing the goals and objectives of the courses offered, 
it is also responsible for advising on the nature and extent 
of community consultation about social context issues. 


The programs being developed are based on the following 
three streams: 


¢ intensive programs; 


¢ short programs that can be provided on a stand-alone basis 
or as part of other judicial education programs; and 


* integrated programs that form part of general education 
programs as a result of working with courts to integrate 
social context programs into general courses. 


STUDY LEAVE FELLOWSHIPS 


Each year, a number of judges spend an academic year at a 
Canadian university for the purpose of research, study and, 
in certain cases, teaching. 


The desirability of such study leave has long been recognized 
within and outside the judiciary. At least as early as 1968, 
three years before the Council came into being, there were 
discussions between academics and federal government 
officials regarding the principle of paid study leave for 
superior court judges. This principle was accepted by the 
Minister of Justice of the day, The Honourable John N. 
Turner. 


However, implementation of such a program was a longer 
time coming. It was not until October 1980 that a three- 
member committee of the Council took up the idea of study 
leave and began the work that ultimately led to the first 


Council recommendation to the Minister of Justice, The 


Honourable Mark MacGuigan. The Minister agreed to 
implement an experimental program of non-mandatory leave, 
but ultimately this proposal was not followed up and came to 
naught. In early 1984, however, the Governor in Council 
granted a five-month educational leave to an Ontario judge, 
apparently without Council involvement, and a year later the 
Council recommended a six-month leave for an Alberta 
judge. Cabinet approved this recommendation and, on the 
basis of this experience, the Council decided to establish 
some guidelines for educational leave. 


The then-Chairman of the Council of Canadian Law Deans, 
Dean John McCamus, offered the assistance of the deans in 
finding appropriate places in law schools for judges on study 
leave. This and other academic initiatives ultimately led in 
March 1988 to the establishment of the National Judicial 
Study Leave Fellowship Program and to two judges taking 
the first leave under the program from July 1 to December 
31, 1989. The program has evolved and as of March 31, 
1997, 49 judges had participated in the leave program at 

19 law schools and one cognate institution. 


The fellowship program is now operated under the joint 
auspices of the Canadian Judicial Council and the Council 

of Canadian Law Deans. It is administered by a Selection 
Committee, which recommends judges for participation. 

The Committee is composed of three chief justices and two 
representatives of the Council of Canadian Law Deans, one 
representing common law and one civil law jurisdictions. The 
Governor in Council (Cabinet) is then asked to approve the 
leave; such approval is required under section 54 of the 
Judges Act. 


The program is tailored to the needs of each judge and to 
those of the host institution. 


4 Subsection 54(1) states: “No judge of a superior court or of the Tax Court of Canada shall be granted leave of absence from his or her judicial duties for a period (a) of six months or less, except with the approval of the chief justice or senior 
judge of the superior court or of the chief judge of the Tax Court of Canada, as the case may be; or (b) of more than six months, except with the approval of the Govemor in Council” 
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The aims of the program are: 


1. To enable a judge to engage in research, teaching or 
related activities at a Canadian law school or cognate 
institution, so that he or she can return to the bench better 
equipped to carry out judicial duties; and 


2. To provide Canadian law schools and related institutions 
with the opportunity to have experienced jurists participate 
in and contribute to research, teaching and other related 
activities of benefit to faculty and students. 


During study leave, judges continue to receive their salaries, 
but must cover living, travel and other expenses from 
personal resources. 


In December 1996, the Council’s Study Leave Selection 
Committee met to consider changes that might be necessary 
because of the enactment of Bill C-42, which among its 
provisions allowed for leaves of absence from judicial duties 
for up to six months upon approval of a judge’s chief justice 
or chief judge. The 1995 Triennial Commission, chaired by 
David W. Scott, QC, had recommended such leave include 
study leave as well as maternal and parental leave. 


The Committee felt the new legislation potentially could have 
a significant impact on the program and recommended that 
guidelines for individual chief justices be developed so that 
the six-month grants of leave were compatible with study 
leaves of longer than six months that required approval of 


the Governor in Council. 


The Committee recommended, among other proposals, that 
eligibility for study leave be reduced from 10 years to seven, 
that provision be made for study leaves outside Canada, and 
that the program be extended beyond law schools and cognate 
institutions to include other institutions, centres and courts 
where judges might study in disciplines other than, although 
related to, the law. 


At its March 1997 meeting, the Council received the 
Committee’s report but deferred consideration of its 
recommendations until it had received the response of the 
Minister of Justice. 


During 1996-97, four judges took leaves of absence from 
judicial duties to participate in the fellowship program. 


¢ Mr. Justice John Agrios of the Court of Queen’s Bench of 
Alberta, who during his leave at the University of Toronto 
Faculty of Law wrote a handbook for Canadian judges on 
alternative dispute resolution (ADR) in the courts, co- 
authored with Marvin J. Huberman, a practising lawyer in 
Toronto, and posted it on the judicial electronic network. 
He also worked with the National Judicial Institute on 
programs related to ADR, judged a number of moot courts 
and served as a resource person for the faculty. 


¢ Mr. Justice Archie Campbell of the Ontario Court of 
Justice (General Division), who during his leave at 
Osgoode Hall Law School of York University, acted as 
Judge in Residence participating in lectures and seminars 
in administrative law, civil practice, criminal law, ethics, 
evidence, advocacy and legal writing. As well, he served 
as an advisor to students, assisted them with course work 
and conducted preliminary research on the compact theory 


of Confederation. 
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* Mr. Justice Mark MacGuigan? of the Federal Court of 
Canada spent his leave at the University of Ottawa Faculty 


of Law. There, he researched the separation of powers into 
legislative, judicial and executive elements, both in theory 
and case law, work reflected in a paper presented at the 
Court at Nijmegen in the Netherlands in January 1997, 
and in a lecture at the University of Windsor in March 
1997, in which he set out a comprehensive statement of 
the doctrine of separation of powers in Canadian law. 


Madam Justice Christine Tourigny of the Quebec Court 
Appeal, whose leave was spent at l’Université Laval, 

where she taught a course in family law in co-operation 
with two professors, gave a course on pleading appeals 
for second and third year students, and participated in a 
number of other courses and seminars at the university. 


A fifth judge, Mr. Justice Jacques Vaillancourt of the 
Quebec Superior Court, was approved for leave at 
l’Université de Montreal to study questions related to the 
independence of administrative tribunals and the evolution 
of the jurisprudence surrounding their work. However, 
illness unfortunately prevented him from pursuing his 
study leave. 


During the year, on the recommendation of the Study Leave 
Selection Committee, the Governor in Council authorized 
study leave for 10 judges for the 1997-98 academic year. 


Mr. Justice MacGuigan died on January 12, 1998. 
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COMPLAINTS 


In considering complaints or allegations made in respect 
of a judge, the Council realized that it must carry out its 
function in such a way 
(A) as to protect judges from unfair criticism and 
protect the independence of the individual judge; 
and 
(B) as to ensure there is no “white-washing” or 
appearance of “white-washing” the improper 
conduct of a judge. 
— Memorandum from 
The Honourable E.M. Culliton 
Dated August 9, 1983 
Recalling the initial By-Laws adopted 
by the Council in December 1971 


OVERVIEW OF RESPONSIBILITIES 


Since 1701, the most enduring balance between judicial inde- 
pendence and accountability has been found in the formulation 
that judges “shall hold office during good behaviour.” This 
formulation was developed in the years following the English 
revolution of 1688 which laid bare the need to ensure that 
judges required fundamental protection of their independence 
if they were to dispense fair and impartial justice. 


It was not intended to guarantee tenure to a judge regardless 
of behaviour. It was intended to make it extremely difficult to 
have a judge removed from the bench because a monarch, 
influential people at court or political authorities might not 
like a particular decision. 


The formulation became entrenched in law and practice with 
the Act of Settlement, 170] and proved an admirable form of 
protection for an independent judiciary and impartial justice. 
In the nearly three centuries since the Act of Settlement only a 
single superior court judge has been removed from the bench 
by the British Parliament. 


The requirement of good behaviour was imported into the 
British North America Act, now the Constitution Act, 1867, 
as section 99. Section 99 established that in Canada “judges 
of the superior courts shall hold office during good behaviour, 
but shall be removable by the Governor General on address 
of the Senate and House of Commons.” 


In 1971, when legislation was presented to the Canadian 
Parliament to create the Canadian Judicial Council, section 
99 received particularly close scrutiny to ensure that the 
Judges Act maintained the fundamental role of Parliament in 
such matters. Satisfied that it did so, all parties supported the 
legislation. 


While judicial independence remained of primary importance, 
the need to ensure a balance between independence and 
accountability was also of concern to Parliament. In the years 
since Confederation, there had been only five petitions for 
removal of a superior court judge filed in the Canadian 
Parliament. Four had occurred in the 19th century. None 
came to a parliamentary vote. The fifth, known as the 
Landreville Case after the name of the judge involved, had 
been dealt with in 1966-67 through a commission of inquiry, 
and, although there was no parliamentary vote because of 
the judge’s resignation, the situation had exposed serious 
deficiencies in the process. 


In large measure, the case gave impetus to finding new ways 
to examine the conduct of superior court justices. It also 
fostered the creation of the Council itself as a means of 
providing some distance between the judiciary and 
government in cases involving allegations that a judge may 


have breached the requirement of good behaviour. 
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At the same time, as the debate leading to passage of the 
Judges Act demonstrated, it was widely recognized that the 
removal of a judge was of such importance that ultimately it 
should only be done by Parliament. That requirement has 
remained through the life of the Council, as it had in the 
preceding 270 years of British, then Canadian, experience. 


What has ensued during the life of the Council is a process of 
constant refinement to ensure that, as different circumstances 
arise and expectations change, the balance between inde- 
pendence and accountability is not only maintained but 
maintained in a context of greater public transparency and 
clear, concise and known procedure. 


Parliament, 25 years after the creation of the Council, has yet 
to vote on the removal of a judge. It was, in fact, only in the 
Council’s 25th year that the Council voted for the first time 
to recommend that Parliament remove a judge from the bench, 
a process that was halted when the judge resigned his office. 
Over the years, a number of other judges chose to resign 
before their behaviour came to be scrutinized by the Council, 
rather than subject themselves to such scrutiny by the 
members of the Council or, ultimately, by Parliament. 


What is important is that the Council’s role is tightly 
constrained by the written Constitution and legislation, 

as well as by tradition and its own rules, processes and 
precedents. The Council, for example, has no power to 
remove a judge from the bench; it can only recommend. It 
cannot sanction a judge for his or her behaviour in any way; 
it can only recommend removal or indicate disapproval. It 
cannot require any particular conduct of a judge; it can only 
lead and guide. 


Above all, it cannot replace its judgment for that of a judge 


who is complained about; only appellate courts can do that. 
The Council, in sum, is not a court; it is an administrative 
instrument, charged with carrying out the responsibilities it is 
assigned under the Judges Act and confined, even in the most 
egregious cases where the requirement of good behaviour is 
breached, to advising the Minister of Justice of its findings 
and recommendations. To provide the Council with greater 
powers than this would be to replace Parliament’s judgment 
with that of the Council in one of the most vital decisions a 
democracy can take, the removal of a judge from office. This 
was never intended; it is not the case. 


In the matter of considering complaints, then, the role of the 
Council is to examine the behaviour of the judge whose 
conduct is in question, not decisions the judge may have 
made even while evidencing the behaviour under question. 
That role comes into play when a complaint or allegation is 
made that a judge in some way has breached the requirement 
of good behaviour and, by his or her conduct, has, in the 
words of the Judges Act, “become incapacitated or disabled 
from the due execution of the office of judge.” 


The line between the judge’s decisions and the judge’s 
conduct is a strict one. Decisions are subject to review by 
appellate courts; only these courts have the power to confirm 
or reverse a decision. Conduct alone is for the Council to 
examine and consider, and ultimately for Parliament to decide 
as to whether it breaches the requirement of good behaviour. 


This distinction is not always clear to those who complain 
about a judge. But it is the essence of the Council’s role in 
maintaining the balance between judicial independence and 
judicial accountability that has been maintained in our system. 
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THE PROCESSING OF COMPLAINTS 


The statutory role of the Council in considering complaints is 
set out in the Judges Act, which can be found at Appendix E. 


Complaints about federally appointed judges come from a 
variety of sources, most of whom are individuals who are 
involved in some way in court proceedings. Occasionally, 
complaints will be made about judges by people who have 
attended court sessions out of interest or because a friend 

or relative is involved, or by people who have become aware 
of some act through the media. 


The Council requires that a complaint be in writing and that 
it name a specific judge or judges before a complaint file will 
be opened. There is no requirement that a complainant be 
represented by counsel or that a complaint be made in a 
specific way or on a specific form. Occasionally, this results 
in judges being exposed to unjust accusations and unwar- 
ranted public questioning of their character. Judges cannot 
easily refute such accusations and sometimes resent the 
questioning of their character and what they see as damage 
to their reputations. This is particularly true when a complaint 
is found to be unjustified and this finding is not given the 
same public prominence as the original accusation often is. 


Fundamental protection for superior court judges lies, 
however, in the credibility of a process that examines each 
complaint seriously and conscientiously and addresses the 
fundamental issues involved in a complaint, not simply the 
technicalities that might surround it or the form in which it 
was made. The credibility of the process also depends on its 


being seen as open and fair. 


In that regard, the report of Dr. Martin Friedland of the 
University of Toronto Faculty of Law reached an important 
conclusion following his examination of complaint files of 
the Council: 


The Council gave me full access to all of their 
complaint files. My overall opinion is that the Judicial 
Conduct Committee and the Executive Director have 
dealt with the matters received carefully and 
conscientiously. I never sensed that any matter was 
being “covered up” by the Council after a complaint 
was made of it. The descriptions in the Annual Report 
— at least for the past few years — in my view appear 
accurately to reflect the complaints that have been 
received by the Council. 


This said, the process can be a painful one, especially for a 
judge who feels unfairly criticized or complainants whose 
deeply felt sense of having been wronged may be found to be 
without merit or without sufficient merit to represent a breach 


of the constitutional requirement of good behaviour. 


The stresses and disappointments of the process notwith- 
standing, it is vital that those who feel aggrieved by a judge’s 
conduct have an avenue of recourse. Equally, it is vital that a 
judge whose conduct is in question know that the matter will 
be resolved in as timely and fair a fashion as possible. 


In addition to considering complaints from members of the 
public, the Council also undertakes formal inquiries initiated 
by the Minister of Justice of Canada or by a provincial 
attorney general when a complaint relates to a federally 
appointed judge. Most complaints, however, come from 


members of the public. 


6 See À Place Apart: Judicial Independence and Accountability in Canada, Pp 94-95. The report is discussed on page 33 of this Annual Report. 
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The Council considers each letter that complains about the 
conduct of a specific judge. It has no basis for investigating 
generalized complaints about the courts or the judiciary as 
a whole, or specific judges that complainants have not or 
do not want to name. Where warranted, and it rarely occurs, 
the Council initiates a formal investigation and reports its 
findings to the Minister of Justice. Even more rarely — it 
has happened only once in the Council’s first 25 years — 
the Council may recommend that a judge be removed from 
the bench. 


Under subsection 65(2) of the Judges Act, there are four 
grounds on which the Council may base a recommendation 
for removal as the result of an investigation of a judge that 
determines that the judge has become incapacitated or 
disabled from the due execution of the office of judge by 


reason of: 
(a) age or infirmity; 
(b) misconduct; 
(c) having failed in the due execution of office; or 


(d) having been placed, by conduct or otherwise, in 
a position incompatible with the due execution of 
office. 


Under the Council by-laws made pursuant to the Act only 

the full Council can order a formal investigation of a judge’s 
conduct under subsection 63(2), and only the full Council 
can recommend to the Minister of Justice the judge’s removal 
from the bench. However, the initial responsibility for dealing 
with complaints rests with the Chair or one of two Vice- 
Chairs of the Judicial Conduct Committee of the Council. 
Their authority and responsibility are established by the 
by-laws, reproduced at Appendix F. 
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The Chair or Vice-Chair reviews each complaint and decides 


on its disposition. He or she may seek comments from the 
judge and the judge’s chief justice but, with or without such 
comments, may close a file with an appropriate reply to the 
complainant. 


The Chair or Vice-Chair may also refer the matter for 
consideration by a Panel of up to five members of the 
Council. The Chair or Vice-Chair, or a Panel, may also 
request that an independent counsel make further inquiries 
on an informal basis. The Panel may conclude that no further 
action by the Council is warranted and direct that the file be 
closed with or without an expression of disapproval or regret 
at the conduct of the judge in question. In essence, an 
expression of disapproval represents the Panel’s view that a 
complaint has a measure of validity but is not sufficient to 
lead to a recommendation to remove the judge involved from 
the bench. 


If the complaint is considered sufficiently serious, the Panel 
may recommend that the Council formally investigate it 
under subsection 63(2) of the Judges Act to establish whether 
a recommendation for removal is called for. 


Only rarely does a complaint result in a formal investigation. 
By far the largest proportion of complaints are dealt with by 
the Chair or Vice-Chair. A much smaller proportion go to 
Panels. 


In prior years, these Panels were made up of members of the 
Judicial Conduct Committee. During 1996-97, however, the 
provision in the Council’s by-laws under which Panels are 
established was changed to allow the Panels to be made up of 
other members of the Council. This also increased the pool of 
potential Panel members available to consider complaints. 


JAN IN IN ON TE, IRIE APO IW OH ONG a OY 


THE HISTORICAL PATTERN OF 


COMPLAINTS 

The number of complaint files opened in 1996-97 was 186, 
compared to 200 opened in the previous year. The number of 
files closed in 1996-97 was 187, compared to 180 files closed 
in 1995-96. 


The decline in the files opened this year compared to the 
previous year, marked the first yearly reduction in the number 
of files opened by the Council in 10 years. In 1986-87, the 
Council opened 45 files as a result of complaints it received; 
the year before 61 files had been opened. Since that time, 
there had been a gradual increase each year in the number 

of complaint files opened. 


It is difficult to judge whether this represents a new trend 

or simply the normal fluctuation to be expected when nearly 
1,000 judges are making tens of thousands of decisions 
yearly, each one affecting the interests, and often the 
emotions, of those appearing before the judge making it. 


However, in the 25 years of the Council’s existence, a number 


of developments are clear. 


The number of complaints has risen as the existence of the 
Council has become better known and awareness has grown 
of the possible recourse it can provide for what complainants 
consider unacceptable conduct. In the first five years of the 
Council’s life, no more than a dozen complaint files were 
opened in any one year. In the next five years, the highest 
yearly total was 33 files opened, in 1978-79. The highest 
yearly total in the next five years was 61, in 1985-86; in next 
five-year period 85 files in 1990-91; in the next five 200 files, 
in 1995-96. 


TABLE | COMPLAINT FILES OPENED SINCE 
CREATION OF THE COUNCIL 


Fiscal 
Year 


1971-72" 
121-13 
13-74 
14-75 
15-16 


1976-77 
11-18 
18-79 
19-80 
80-81 


1981-82 
82-83 
83-84 
84-85 
85-86 


1986-87 
87-88 
88-89 
89-90 
90-91 


1991-92 
92-93 
93-94 
94-95 
95-96 


1996-97 


* From December 10, 1971 to March 31, 1972 


Number of 
Files Opened 


3 
10 


115 
127 
164 
174 
200 


186 
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A second development is the increasing use of the Council’s 
processes by individuals, almost all of whom were parties to 
litigation and almost half of whom were not represented by 
counsel in the court processes that gave rise to the complaint. 
In brief, the Council is incorrectly believed, by many, to 
provide an avenue for continuing a legal case with little 
financial outlay, which makes it attractive at a time of 
increasing costs of litigation. There is also a widespread and 
incorrect belief that the Council can reverse decisions and/or 
compensate complainants for what they consider unfair 
treatment. The Council can do neither. It is only a recourse 
for someone unhappy with a judge’s behaviour as it relates 
to his or her ability to execute the duties of judicial office. 


Finally, those involved in marital or family disputes, 
particularly those related to divorce, maintenance and access 
to children, have made increasing use over the years of the 
complaints process. In the first five years of the Council’s 
existence, a total of five files were opened because of 
complaints involving family matters. By 1993-94, this had 
risen to 67 complaints — compared to 20 complaints 
involving criminal matters. This was the highest in the 
Council’s history, 27 cases more than the previous highest 
total in a year and nearly double the 34 cases in 1992-93. 


In 1996-97, the number of complaints involving divorce, 
maintenance and access questions declined to 60 files. While 
this represents a decline from the peak in this decade, the 
number of files opened in family matters during the year still 
represents a total two to three times higher than the highest 
total in any previous decade. 


While the number of complaints has risen over the years, the 
number closed by the Chair or Vice-Chair of the Judicial 
Conduct Committee — because the Council lacks jurisdiction 
over the matter, because the complaint is, in effect, an attempt 


to use the Council rather than appellate courts to reverse a 


decision, or because a complaint is patently without merit — 
has risen in tandem. 


What has remained fairly constant is the small number of 
cases that are found to warrant an independent fact-finding or 
the establishment of a Panel of Council members. Only rarely 
is an investigation initiated under subsection 63(2) of the 
Judges Act, or an inquiry directed under subsection 63 (1). 


There have been nine cases since 1971 where a formal 
inquiry or investigation has been initiated under the Judges 
Act. Four of these have been under subsection 63(1), one at 
the request of a provincial attorney general, two at the request 
of Minister of Justice and one, the Bienvenue inquiry, at the 
request of both federal and provincial ministers. Five other 
cases were under subsection 63(2), all, interestingly enough, 
the result of complaints and allegations by other judges, 
including chief justices. Six of these nine inquiries took place 
in the first decade of the Council and were conducted in 
private. 


Only in the case of Mr. Justice Jean Bienvenue, the most 
recent, did the Council recommend, following public hearings 
and a recommendation from an Inquiry Committee, that the 
judge be removed from office. In three cases, the Inquiry 
Committees made no recommendation for the judge’s 
removal from office, and the Council agreed with the 
Committees’ decisions; in one case an Inquiry Committee 
recommended removal, but the judge resigned before the 
Council had an opportunity to consider the report; in the four 
remaining cases, the judges resigned or died before or during 
the Committee proceedings. Most of these cases have not 
been previously recorded publicly by the Council because 
they occurred before the Council began to publish an annual 
report in 1987-88. 
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The following four inquiries were directed by ministers under 
subsection 63(1): 


¢ In the 1970s a Minister of Justice, acting on a police 


report, requested an inquiry into the conduct of a judge 
who had admitted using the services of a company which 
provided private, strip-tease performances. A three- 
member Inquiry Committee emphasized the “utterly 
unfortunate nature” of the judge’s actions but found that 
removing him from office “would be a punishment out 
of all proportion to his imprudent action,” that he was 
not guilty of misconduct within the meaning of the Act 
and that proceedings to effect his removal would do 

the administration of justice “a wrong infinitely greater 
than any good that might be achieved.” The Council 
unanimously concurred. 


The Minister of Justice requested an inquiry into the 
conduct of a judge after a report that said the judge’s 
behaviour on the bench was arbitrary and autocratic and 
that he had shown questionable judgment in his statements 
to police on being given a speeding ticket and in subse- 
quent judicial hearings. Before the Inquiry Committee 
commenced its work, the judge resigned. 


The Attorney General of Nova Scotia requested an inquiry 
in 1990 into the conduct of the five judges who had heard 
the Donald Marshall Jr. reference. A five-member Inquiry 
Committee made up of three chief justices appointed by 
the Council and two lawyers appointed by the Minister of 
Justice was established. Two of the five judges left the 
bench before the Inquiry commenced and were not, as a 
result, a part of the Inquiry Committee’s jurisdiction. The 
Committee did not question the three remaining judges 
but, rather, assessed the conduct of the judges on the basis 
of the evidence the judges had before them when they 
decided on the appeal reference. The unanimous 


7 See page 30. 


recommendation was that the judges should not be 
removed from the bench. Four members of the Inquiry 
Committee said they could not condone or excuse the 
severity of the reference Court’s condemnation of Mr. 
Marshall and its observation that the miscarriage of justice 
in his case had been “more apparent than real.” The fifth 
member, while agreeing with the majority conclusion, 


disagreed on some of the majority’s reasoning. 


¢ In 1995, the Attorney General of Quebec and the Minister 
of Justice of Canada directed an inquiry into the conduct 
of Mr. Justice Bienvenue of the Quebec Superior Court. 
That case is described at greater length further on in this 
report.’ 


The five investigations conducted under subsection 63(2) of 
the Act were as follows: 


¢ A judge was cited for contempt of court for having refused 
to comply with the terms of a court order made in his own 
divorce proceedings. The matter was raised with the 
Council by the judge who presided over the contempt 
hearing but was treated as a normal complaint until the 
Minister of Justice requested (but did not direct) that the 
Council consider it. The matter was held in abeyance 
pending appeal of the contempt order. When the appeal 
was lost, the Council designated an Inquiry Committee 
of three members but the Committee’s work was discon- 
tinued when the judge resigned for medical reasons two 


weeks after a serious motor vehicle accident. 


¢ The Council, acting on the request of a chief justice, 
established a one-member Inquiry Committee to 
investigate a judge’s long-standing pattern of delayed 
judgments after the failure of efforts by the chief justice 
and the associate chief justice to resolve the matter in 


discussions with the judge. The judge was given time to 
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bring his judgments up to date, and rendered judgment 

in all cases. In light of this development, the Inquiry 
Committee recommended that the file be closed but before 
that occurred the judge died. 


A judge of the Federal Court complained about public 
comments made by Mr. Justice Thomas Berger of British 
Columbia regarding constitutional questions being 
considered at the time. The Council initiated an 
investigation and designated a three-member Inquiry 
Committee which conducted private hearings. Mr. Justice 
Berger refused to attend these hearings on the basis that 
no facts were at issue. The Committee’s report said that 
“We view (Mr. Justice Berger’s) comments seriously and 
are of the view that it would support a recommendation 
for removal from office” but concluded that it would be 
unfair to set standards ex post facto and it did not make a 
recommendation for removal. A majority of the Council, 
at a special meeting, called Mr. Justice Berger’s public 
comments “an indiscretion” but said these comments did 
not constitute grounds for removal from the office of judge. 


A lawyer complained of the improper conduct of a judge 
in the context of a divorce action while the action was 
under way and before judgment had been rendered. The 
complaint was based on an affidavit from the son of one 
of the parties. The Council designated a three-member 
Inquiry Committee. It conducted a private hearing and 
concluded that no evidence had been adduced to suggest 
the judge had been influenced to alter his decision in the 
case. Nonetheless, the Committee found the judge was 
guilty of misconduct which placed him in a position 
incompatible with the due execution of his office. A 
resolution which would have recommended the judge’s 
removal from the office of judge was prepared but was not 
voted on by the Council because the judge resigned office 
for health reasons. 


+ In 1993-94, a five-member Inquiry Committee was 


established to investigate an allegation of a chief justice 
that a judge of his court, Mr. Justice FL. Gratton, had 
become “incapacitated or disabled from the due execution 
of the office of judge by reason of age or infirmity,” the 
first time the Council had undertaken a formal investi- 
gation of such an allegation. Mr. Justice Gratton retained 
counsel and challenged the validity of the investigation on 
constitutional grounds. These challenges were rejected by 
the Inquiry Committee. Mr. Justice Gratton’s counsel then 
sought judicial review of the Committee’s rulings by the 
Federal Court of Canada where the Inquiry Committee’s 
jurisdiction to hear the matter was upheld. The Committee 
proceedings were terminated when the judge resigned. 


The number of such serious cases, in comparison to the 
large numbers of complaints that are found to be without 
basis or beyond the Council’s jurisdiction, demonstrate 
two contrasting realities. 


On the one side, there has been greater use made of the 
Council’s complaint processes over the years, reflecting the 
higher standards of conduct expected of judges by the public 
and closer scrutiny than ever of judicial behaviour. This is 
reflected in a general rise in the number of complaint files 
opened annually over the years, each of which is examined 
with care by a Council member to see if it has a basis in fact. 


On the other side, the number of times when complaints of 
misconduct warrant a formal inquiry or investigation has 
remained very small. 
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THE 1996-97 COMPLAINTS 

As set out in Table 2, 187 files were closed in 1996-97 
compared to 180 files closed the previous year. The number 
of files opened was 186, compared to 200 opened in 1995-96. 


TABLE 2 COMPLAINT Fives CLosep In 1996-97 


Closed by the Chair/ 

Vice-Chair of Closed Closed 

the Committee by Panels by Council 
Without requesting 
response from the judge 86 - 
After response from the judge 90 5 l 
Files “Discontinued” 5 - 
Total 18] 5 if 


* Bienvenue 


To provide context for the numbers, the procedures used by 
the Council are as follows: 


+ Each letter naming a federally appointed judge in a 
complaint results in a separate file being opened, unless 
there are multiple complaints about the same matter, in 
which case they all go into a single file. 


+ Letters that complain of a federally appointed judge’s 
behaviour or decision but do not name him or her, and 
letters that express a generalized grievance about judges, 
the courts or the judicial system, or about provincial 
judges, lawyers, masters and other officials will not result 
in complaint files being opened. 


FILES CLOSED BY THE COMMITTEE CHAIR OR 
VICE-CHAIR 

The Chair or Vice-Chair of the Judicial Conduct Committee 
considers each complaint in which a federally appointed 
judge is named. 


By far the largest proportion of these complaint files are 
closed on the basis of either the information contained in the 
complainant’s letter or the comments of the judge concerned, 
or a combination of both. 


Of the 187 complaint files closed during the year, 176 or 94 
percent were closed by the Chair or Vice-Chair. In more than 
half of these, 90 files, comments were sought from the judge 
whose conduct was complained of and his or her chief justice 
before the file was closed. The remaining 86 files were closed 
without seeking the comments of the judge. 


Most often, the reason for closing a file without seeking 
comment or conducting further investigation is because the 
complainant, either explicitly or implicitly, has asked that a 
judge’s decision be reversed or altered, that a new trial or 
hearing be held, or that the complainant be compensated 
for an allegedly incorrect or unlawful decision. For the most 
part, these are matters that must be considered by an appeal 
court; the Council has no power to deal with them. All files 
requesting such relief are closed without further action, other 
than to provide a copy of the complaint to the judges as 
required by Council by-laws. 


When it is not certain whether a matter falls within the 
jurisdiction of the Council or when the nature of the 
proceeding that gave rise to the complaint is not clear, the 
judge and chief justice concerned will be asked for comment. 
When these comments are received, the Chair or Vice-Chair 
will be able to decide what further action, if any, may be 


warranted. To ensure that this process is fair and impartial, 
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Council requires that the Chair or Vice-Chair not screen 
complaints involving judges from their own courts or 
provinces. 


As an additional safeguard, all complaints against members 
of the Council are reviewed by independent counsel, even if 
the complaint is without any apparent merit. In 1996-97, 
independent counsel reviewed eight files involving Council 
members closed by the Chair or Vice-Chair of the 
Committee. 


The files summarized below show the range of complaints 
dealt with by the Chair or Vice-Chair of the Committee 
during the year. 


Allegations from Unrepresented Litigants 

The following are representative of more than 30 complaint 
files involving litigants who appeared in various court 
proceedings without legal counsel and who complained of 
their treatment by a judge: 


¢ A complainant alleged that during a family law proceeding 
the judge laughed at him, refused to grant an adjournment, 
took sides with the other parties and had decided the case 
before he was able to present his arguments. The judge, 
asked for his comments, said the trial had been adjourned 
a number of times to allow the complainant to retain 
counsel and that a further adjournment would have been 
unacceptable. The judge said that laughing at the 
complainant would have been unacceptable and he had 
not done so. He noted as well that he had listened to 
the complainant’s arguments but had called him to order 
when they became repetitive. 


+ The president of an association that helps people to 
represent themselves complained that a judge had treated 
him like a “charlatan” during a hearing of a client of the 


association. The judge was asked for comments, and said 


that certain of the procedures used by the association were 
frivolous and abusive and there had been several proceed- 
ings for illegally practising law. The complaint was found 
to be without merit and the complainant was advised that 
there was no basis for action under with the Judges Act. 


+ A complainant alleged that a judge was guilty of 
misconduct for suggesting that he should retain counsel in 
his tort action against the Crown. He also made a number 
of allegations regarding several lawyers who he had 
retained or acted against. The complainant was told that 
the judge acted within his jurisdiction in suggesting that 
he should retain counsel. There was no evidence of any 
misconduct. 


Alleged Gender Bias 
The following files among those involving alleged gender 
bias were closed during the year: 


¢ A complainant in a stalking case wrote that she found it 
“highly inappropriate and scandalous” that, in acquitting 
the accused, the judge had expressed the view that the 
complainant was “over-reacting,” and that she felt “further 
victimized, minimized and invalidated by this insensitive 
comment.” The complainant was advised that it would be 
for an appeal court to judge whether the inference of “over- 
reacting” that the judge drew from the evidence was justified, 
but the Council did not have jurisdiction to retry the case. 


¢ The complainant, a party to family law proceedings, 
requested a judicial review of a judge’s decision on a 
motion for interim support on the basis that “men do not 
receive fair treatment in Family Law.” The complainant 
was advised that there was no evidence of judicial 
misconduct. 
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* A complainant alleged that a judge was biased against 


men and that “she often argued in favour of the women’s 
positions, acting as prosecutor,” that she had refused to 
hear his side of the case and those of several applicants 
ahead of him, and that “she had habitually ignored pleas 
from the advocates of all the fathers.” The judge noted that 
the complainant had earlier been granted access but there 
was a restraining order in place at the time of the hearing, 
that there was an outstanding order requiring a psycho- 
logical assessment which had not been completed, and in 
view of affidavits on file with the court, the uncompleted 
assessment and allegations of sexual abuse, she thought 

it prudent to receive the assessment before access was 
granted. The complainant was advised there was no evi- 
dence of judicial misconduct or that the judge “in any way 
exhibited bias against men.” 


A woman seeking to deny her ex-spouse access to their 
daughter complained that, at a case conference prior to 
trial, a judge was biased against her and made demeaning 
comments in the presence of her ex-spouse and counsel. 
Among the comments complained of was an allegation 
that the judge said that “all children that are in a situation 
where the family has been denied access end up on the 
streets.” The judge denied saying this and noted cases 
where denying access to one party or the other was in the 
best interest of the child. The judge said there was never 
any intention of making damaging and deliberately hurtful 
comments and she regretted that the complainant had 
misinterpreted her remarks. The complainant was advised 
that, while the Council regretted the complainant’s 
dissatisfaction, judges during case conferences are 
expected to step out of their traditional roles and act in 

a less formal and more conversational way. 


A complainant alleged that the judge was biased against 
her because she was a woman, that he had prejudged her 
case and could not be impartial. No evidence was found to 


support her allegations or that interruptions of counsel by 
the judge represented anything more than a trial judge 
performing his judicial function. 


* A complainant alleged that the Court “helps perpetuate a 
vicious circle leading non-custodial parents to poverty” 
and questioned whether a judge endorsed “some hidden 
agenda approved by some gender-related movement 
geared toward enriching the habitual custody recipients.” 
He said the judge was the “author” of a minimum child 
support payment of $400 — which the Council was 
advised was a reference to a figure set in another judgment 
by the judge — and asked for an investigation of the 
judge’s cases, as well as “draconian” enforcement 
procedures and the whole family law system. The 
complainant was advised that his letter provided no basis 
for an investigation of the judge, that child support was 
a major issue for governments, including the provinces 
who were responsible for the maintenance enforcement 
programs in each province. 


Alleged Racial Bias 
The following are examples of complaint files in which 
judges were alleged to have demonstrated racial bias: 


¢ The complainant was the respondent in a motion by the 
father of their child for a change in interim custody. The 
father brought the motion because the complainant had 
unilaterally removed their son from a Jewish school and 
enrolled him in a Christian school. The woman alleged 
the judge demonstrated bias against her because he was 
Jewish and refused to disqualify himself on the basis of 
bias. The judge, asked for his comments, said that in the 
best interest of the child he felt the status quo should be 
maintained until the matter came to trial. He gave the 
complainant the choice of maintaining custody of the 
child and keeping her son in the Jewish school, or giving 


interim custody to the father. The complainant agreed she 
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should have custody and to keep him enrolled in a Jewish 
school. Subsequently, however, the judge received a letter 
from the school saying it could not accept the child 
because the mother had insisted on having the child repeat 
that he hated the school and loves Jesus. The letter formed 
the basis of a motion to find the complainant in contempt. 
The Council informed the complainant that there was no 


evidence of judicial misconduct. 


A complainant appealed a decision from a small claims 
adjudicator ordering payment to the respondent, saying 
the judge had told him loudly to “shut your mouth” and he 
believed he was treated in a different way because “I am 
East Indian . . .” The judge provided a transcript in which 
the complainant said he would make sure that “Mr. (X) 
won’t get a penny from me.” At that point, the judge said, 
“Sir, you better just keep your mouth shut and I mean that, 
you keep your mouth shut.” The judge said his choice of 
words was inappropriate but the complainant had either 
crossed the line of committing contempt of court or was 
approaching it in saying that notwithstanding the decision 
of the court or the earlier decision of the adjudicator the 
respondent would not see a penny from him. The judge 
said he could not recall an occasion when there had been 
such an open challenge to a decision. The judge said he 
was upset the complainant would not believe his 
comments were unrelated in any way to his being East 
Indian. The judge agreed that his letter should be provided 
to the complainant. The file was closed because there was 
no basis for action by the Council. 


A complainant, a citizen of both Jamaica and Canada, 
represented himself in proceedings concerning access to 
his children. He sought an order allowing him to take the 
children to Jamaica for a summer vacation, a motion 
opposed by his former wife who stated in her affidavit 
that he would not return to Canada with the children, that 
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Jamaica was a violent country and that the children’s 


safety would be endangered in such a visit. The com- 
plainant alleged that the judge dismissed the motion 
because friends had told him Jamaica was unstable and 
violent and that the judge had “a very prejudiced view of 
what men’s relationships with their children are like or 
ought to be.” The judge confirmed that the complainant’s 
wife had made submissions regarding the safety of the 
children and he had based his decision on the arguments 
from both sides. He denied that his comments reflected 
prejudice in any way for or against generous access for 
fathers. He apologized for any offence he might have 
inadvertently given. The complainant was provided with 
a copy of the judge’s letter and was informed that the 
Council had no basis for concluding that the judge’s 
alleged comments had constituted the basis for his 
decision. 


A party to a custody trial and his girlfriend alleged that a 
judge in his decision had stereotyped racial views and had 
portrayed the complainant as an Aboriginal who is a binge 
drinker and is irresponsible. They were offended that the 
judge had required the complainant to drive a long 
distance to pick up his children on the basis that men are 
able to drive longer distances than women. Following a 
review of the transcript, the complainants were informed 
that there was no basis alleging the judgment was biased or 
discriminatory, although the judge had found the father’s 
past behaviour of concern. The judge, the complainant was 
advised, took into account in determining the arrangements 
for the complainants picking up the children that his former 
partner did not have a car. They were also informed that, if 
they did not wish to accept the decision, the appropriate 
recourse was through appeal but that, in discussing 
possible alternatives with legal counsel, they might also 
consider using family counsellors to find ways to help the 
children have healthy relationships with all concerned. 
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Alleged Conflict of Interest 
The following are examples of complaints alleging conflict of 
interest on the part of a judge or judges: 


¢ A complainant, party to a judicial review of a decision to 


expel him from a university, alleged that the judge had a 
conflict of interest because he had been a member of a law 
firm representing the university and had acted on behalf 
of the university while a partner of the firm. The judge, 
asked for his comments, said he had indeed acted for the 
university before he was appointed to the bench but that, 
after 15 years as a judge, he did not believe it necessary to 
disqualify himself in matters involving either his old law 
firm or the university. The complainant was advised that 
the judge had acted appropriately and this was not a case 
where he should have disqualified himself from hearing 
the matter, given that he had no involvement with the 
university and the amount of time that had elapsed since 
becoming a judge. 


A complainant, the mother of two alleged victims in a 
sexual assault case, alleged that the judge had acquitted 
the accused because he knew the accused through past 
association with a political party. The judge categorically 
denied any prior knowledge or association with the 
accused. He said he was aware of the presence of two 
persons with past political connections at the trial but the 
courts are open to the public and their presence did not 
affect his decision in any way. The complaint was found 
to be without basis in that there was no evidence of any 
past knowledge or past association with the accused on 


the judge’s part. 


The complainant, the subject of disciplinary proceedings 
before the College of Physicians and Surgeons for which 
he was seeking judicial review, alleged that three judges 
had a conflict of interest. He alleged that one judge had sat 


some years earlier on a previous matter where he was a 


party and might be related to opposing counsel in that they 
had the same name, that a second judge was formerly in 
the same law firm as his lawyer, and that a third judge had 
prior knowledge of the complainant and the history of his 
proceedings before the court. The judges’ comments were 
sought. The first judge said he had sat on an unrelated 
matter involving the complainant but that the complainant’s 
counsel did not object, and that he was not related to the 
opposing counsel. The second judge had practised in the 
same law firm as the complainant’s lawyer but that was 
before the judge was named to the bench 15 years 
previously. And the third judge said he had no prior knowl- 
edge of either the complainant or his past proceedings in 
the courts. The complaint was found to be without basis 


and there was no evidence of misconduct or impropriety. 


¢ The complainant alleged that a judge, who sat on the 
appeal panel which set aside her son’s conviction for 
murder and ordered a new trial, also sat on an appeal 
panel 10 years later that dealt with a collateral matter. She 
alleged that sitting on the second panel was a conflict of 
interest. After a review of her complaint, the complainant 
was advised that there was absolutely no reason why the 
judge would decline to sit on an application that was made 
nearly 10 years later on a matter involving the same case. 


There was no suggestion of a personal interest by the judge. 


Miscellaneous Complaints 
A variety of other complaint files were closed during the 


year, of which the following are representative: 


¢ A complainant who had been awarded costs by one judge 
in a motion in his divorce proceedings brought a motion 
before another judge against his ex-spouse’s lawyer 
personally for non-payment and added the lawyer's name 
to the style of cause in the divorce proceedings. The 
second judge dismissed the motion and ordered the 


complainant to pay costs. The complainant alleged that 
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the judge had said the first judge “should go to dumb 
judge’s school” for having awarded costs against the 
solicitor, since the complainant had represented himself. 
The judge, asked to comment, said he was wrong to 
criticize the first judge, that he had apologized and the 
apology had been “graciously accepted.” The complainant 
was advised that the awarding of costs is a matter for a 
judge’s discretion and cannot be reviewed by the Council. 
He was also advised that as the judge had recognized the 
impropriety of his comments regarding the other judge’s 
order, there was no basis for further action by the Council. 


The complainant, the chair of a volunteer organization that 
administers a minor hockey program, alleged that a newly 
appointed judge sought to use his judicial position to 
achieve personal objectives by using his judicial letterhead 
to complain about the geographical boundaries of the 
league and declare that “I will not tolerate this situation” 
next year. The judge advised the Council that he had 
discussed the matter with senior justices who advised 

him he should not have used his official letterhead when 
writing personal correspondence. He apologized, saying 
he had not used the official stationery with a view to 
gaining personal advantage. The complainant was advised 
that “it was most regrettable that this incident arose” but, 
in that the judge had apologized for failing to consider 

the implications of using official letterhead for private 
correspondence, there was no basis for further action by 
the Council. 


A similar complaint involved the neighbour of a judge 
who objected to the judge’s using court stationery to raise 
personal objections about the complainant parking his 
drywall truck in the neighbourhood. He felt the use of 
the letterhead was “indicative of his intent to intimidate” 
and was a misuse of his judicial position. The judge 
apologized for using the stationery saying he had not 
intended it to intimidate the complainant and, in fact, the 
possibility had not crossed his mind. The reason for using 
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it, he said, was that it was the only notepaper immediately 


available when he wrote the note. The complainant was 
advised that it was preferable that judges not use official 
stationery for private purposes but the incident was not 
sufficiently serious to deserve further action on the part 
of the Council. 


A complainant, an expert witness at a trial, said that he 
has a very low and soft voice. A judge, he alleged, 
appeared to be angry when he could not hear what was 
said and spoke rudely to him in asking him to speak up. 
He said he was shocked at the judge’s manner. The judge 
explained that the Crown’s first witness was a 12-year-old 
who had spoken in a very low voice. The second witness 
was also hard to hear. A transcript of the proceedings 
recorded the ensuing exchange with the complainant. In 
the exchange, the judge told the Crown: “I’m afraid you 
don’t seem to be having very good fortune with your 
witnesses. I expect that this witness would have the wit 

to speak up. What did he just say?” The judge then told 
the complainant to “speak into the microphone and you’re 
to speak loudly and clearly: Do you understand what I’ve 
told you?” The judge unreservedly apologized to the 
complainant and said he wanted to “assure him that my 
only intent was to have him speak up.” The complainant 
was provided with a copy of the judge’s letter and advised 
that the Council regretted the judge’s lack of courtesy and 
welcomed his unreserved apology. 


A complainant took issue with a judge’s comments 

as reported in a newspaper. The judge was reported as 
abruptly ending a hearing before closing arguments were 
completed and telling the counsel for one of the parties 

as she began her closing arguments that “you've got six 
minutes to sing.” He also said he was a “one-day judge” 
and said nothing in the law required him to deliver a 
decision within a set period. The complainant objected to 
the judge’s arrogance and asked that the judge be removed 


from the bench. The judge, asked to respond, apologized 
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for his conduct, acknowledging that he had “reacted in 

an intemperate and inappropriate manner.” He said that, 
following the hearing in question, he had arranged to 
complete the hearing the following week although he was 
not scheduled to sit, and had apologized to counsel and 
his colleagues at the start of that hearing. Counsel for all 
parties indicated that they were content to have the judge 
continue on the case. A letter to the complainant noted 
both the judge’s regrettable lack of courtesy and his 
unqualified apology. There was no basis for further action 
by the Council. 


The complainant, the mother of a young female victim in 
an alleged sexual assault, sexual exploitation and incest 
case where the judge found the accused not guilty, alleged 
that the judge was wrong to come to the conclusions that 
he did. She believed there had been a miscarriage of 
justice and asked the Council to investigate the reasons the 
judge gave for his verdict and his ability to preside over 
other sexual assault cases. The complainant was advised 
that her letter paralleled what a Crown counsel might 
outline in the case of an appeal but the Council had no 
basis for further action in that “an unpopular decision does 
not amount to judicial misconduct that would engage the 
jurisdiction of this Council.” 


Complaints Against Council Members 


Council members themselves are, of course, not immune 


from complaints. There were eight files closed by the Chair 


or Vice-Chair of the Committee during the year which 


involved one or more Council members. Accordingly, 


independent counsel reviewed the files before they were 


closed. In all cases counsel concurred in the disposition by 
the Chair/Vice-Chair. Some examples of these files follow: 


* The complainant alleged that an Associate Chief Justice 


had exhibited bias and a lack of impartiality in adminis- 


tration of the case management process in rendering a 


decision that a corporation in a bankruptcy matter had to 


be represented by counsel. He complained that following a 
meeting with his Chief Justice, the Associate Chief Justice 


had taken certain actions and had continued to sit as a 
judge in the bankruptcy proceedings although he had 
been served with a notice of appeal as the respondent. The 
complainant was advised the Council has no authority to 
direct a judge in the exercise of his or her judicial func- 
tions. The fact that the complainant was fundamentally 

in disagreement with certain decisions and that they had 

a major impact on his rights and those of the creditor he 
was representing do not amount to bias and partiality. The 
Associate Chief Justice denied the implication that he had 
acted as a result of influence from his Chief Justice. The 
complainant was also advised that judges are not required 
to disqualify themselves because appeals are taken. 


The complainant, a party in a landlord-tenant dispute, 
alleged that a judge who presided at trial was “either 
incompetent or had an undisclosed interest” but provided 
no particulars regarding the allegation of conflict. The 
complainant had written to the Chief Justice and Associate 
Chief Justice of the court complaining about the judge 
and, when he received no response, complained to the 
Council about all three judges. In his material, he alleged 
the Chief Justice was a close friend of the landlord and had 
presided at a mini-trial. The judge, responding to queries, 
said that the complainant had been the defendant in the 
landlord-tenant matter and had lost. His counterclaim 
against the landlord was dismissed with costs against him. 
He appealed and lost on appeal. The judge noted that the 
Chief Justice had not presided at the mini-trial as alleged. 


The complaint was found to be without merit. 


A complainant wrote 10 letters alleging conflict of interest 
against a number of judges. One judge was alleged to be 
in conflict because, when she was president of a provincial 
law society, she declined to meet the complainant regarding 
his allegations about a lawyer. The letters provided no 
information in support of his allegations against various 
other judges. A number of the complaints appeared, 
however, to relate to the disposition of previous com- 


plaints. The complaints were found to be without merit. 
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+ A complainant, dissatisfied about the decisions of three 
judges related to his claims against the Ministry of Social 
Services in his province, had sent an application directly 
to the Chief Justice of the province and complained that 
the Chief Justice did not respond directly to him. The 
Chief Justice, asked for comment, said that the com- 
plainant had a history of multiple claims against the 
ministry and was under an order requiring leave before 
commencing further proceedings to preclude frivolous and 
vexatious proceedings. The complainant, the Chief Justice 
said, had ignored proper procedure in sending the appli- 
cation directly to him and he had assigned the matter to 
another judge, against whom a complaint was also made. 
The complaint was found to be without merit. 


Files Discontinued 

Of the five files closed as discontinued during the year, three 
related to the conduct of Mr. Justice Jean Bienvenue but were 
distinct from the subject of the inquiry into the judge’s 
conduct. The files were closed as discontinued after the 
resignation of the judge. 


The remaining files involved the following complaints: 


¢ A number of complaints relating to an apparent pattern 
of inappropriate conduct on the part of a judge led to a 
request for an independent fact-finding. These inquiries 
were never commenced, however, as the judge died 
suddenly and the file was closed as discontinued. 


+ A file was opened following a complaint by a Council 
member involving the conduct of a member of the chief 
justice’s court. The complaint involved the actions of a 
judge when his wife was driving him home from a party 
and she was stopped by police. The judge was 
subsequently charged with two offences involving the 
obstruction of a police officer and obstruction of justice. 
Soon after, the Governor in Council accepted the judge’s 
resignation and the file was closed and classified as 
discontinued, 


FILES CLOSED BY PANELS OF COUNCIL 
MEMBERS 


A total of five files were closed after consideration by 


Panels of the Members of the Council. Panels are normally 
designated to deal with a particular file when the Chair or 
Vice-Chair managing the file feels that an expression of 
disapproval might be warranted or, in more serious cases, 
that there might be reason for a Panel to recommend to the 
Council that there be a formal investigation of the matter. 


Two of the five files were referred to three-member Panels, 
one to a two-member Panel and two to one-member Panels. 


These cases referred to Panels were as follows: 


¢ Two complaint files, opened as a result of media coverage 
and questions in the House of Commons concerning the 
implications of contacts between a senior member of the 
Department of Justice and Chief Justice Isaac of the 
Federal Court of Canada, were assigned to the same Panel 
by the Chair of the Judicial Conduct Committee. The 
complaints were unique in that they were initiated in 
letters from the Chair of the Council’s Judicial Conduct 
Committee. In the first file about Chief Justice Isaac a 
complaint was subsequently received from an individual 
having an interest in the litigation of concern. The com- 
plaint of the Committee Chair was that allegations had 
been made in court proceedings that Chief Justice Isaac 
had “entertained representations on behalf of one party in 
such proceedings” and that such representations had led 
“directly or indirectly” to Associate Chief Justice Jerome 
removing himself as presiding judge. In the second file, 
the Committee Chair requested that the Associate Chief 
Justice comment on allegations that he had “seriously 
delayed the conduct of the proceedings.” After responses 
were received, the files were referred to a three-member 
Panel which asked that an independent fact-finding be 
conducted with regard to both complaint files. On the 
basis of this fact-finding, the Panel concluded that an 


expression of disapproval was warranted in each case. 
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Because of the public interest in the matter, press 
releases were issued when the files were closed. 


A woman seeking interim joint custody and/or access to a 
child adopted by another woman complained that a judge 
admitted to being prejudiced in such cases, did not take 
her case seriously and a motion to dismiss her application 
was granted within five minutes of the start of the hearing. 
The judgment was reversed on appeal and returned to the 
trial court. Subsequently, the judge wrote an open letter 

to a newspaper as there had been considerable media 
coverage about the case. The one-member Panel concluded 
that a formal investigation was not justified but that an 
expression of disapproval was warranted. The Panel found 
there was no evidence that the judge was prejudiced in the 
sense understood by the complainant, but the complainant 
had grounds for believing her application was not taken 
seriously by the court. 


A complainant in a civil action complained that a judge 
had delivered her judgment only in English when all 
parties to the proceeding were French-speaking and the 
trial had been conducted in French. The judge’s under- 
standing of court policy, based on the recognized juris- 
prudence, was that the judge could write a judgment in 
the language of choice and, in this case, the choice was 
English because the judgment was long, it was preferable 
to render judgment quickly and the judge could prepare 
the judgment more quickly in the language in which she 
was most at ease. The two-member Panel concluded that 
there was no evidence of misconduct and no reason for an 
expression of disapproval. The Panel noted, however, that 
it was preferable that a judgment be pronounced or written 
in French if that were the language used in a hearing or, 
alternatively, written in English and translated into French 
prior to its being rendered. The complainant was also 


informed of provincial government directives providing 
that, on request, judgments rendered in English may be 
translated without cost to litigants into French. The Panel 
also said that it would also have been preferable for the 
judge to inform the parties when, as in this case, the 
language of the trial would not be used in the judgment so 
that the parties could engage the services of an interpreter 
for simultaneous translation if they wished to do so. 


A complainant, a member of an association that advises 
persons unrepresented by legal counsel, alleged that a 
judge had not allowed him to say anything about a motion 
for corollary relief, had become angry and had ordered 
him to get legal counsel. The complainant indicated that 
his pleadings had been prepared by a member of the 
association who was not a member of the bar. The 
association was also named as an intervenor in the 
proceeding. The judge was asked for comment. The judge 
said that in referring to the preparation of the pleadings if 
the complainant needed legal assistance he must retain the 
services of licensed legal counsel and the complainant, 
who had no legal training, might have found it difficult to 
understand that his motion had been dismissed because it 
was not in accordance with the law. A one-member Panel 
found that the complainant’s lack of experience with the 
courts may have led to difficulty in indicating that he 
wanted to argue a point of law relating to his motion, or 
that he wanted to request a postponement to prepare 
himself accordingly. It was unfortunate, the Panel found, 
that the complainant had interpreted the judge’s inter- 
vention as being unfair or critical but it was not within the 
jurisdiction of the Council to reverse the court’s decision. 
The complainant had subsequently exercised his right to 
appeal the matter to a higher court. The Panel concluded 


that no action was warranted under the Judges Act. 
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THE BIENVENUE INQUIRY 

In December 1995, during the trial and sentencing of Tracy 
Théberge in Trois-Riviéres, Quebec, Mr. Justice Jean Bienvenue 
of the Quebec Superior Court made a number of widely 
publicized comments which offended women and Jews and 
which led to a request from the Attorney General of Quebec, 
The Hon. Paul Bégin, for a formal inquiry under subsection 
63(1) of the Judges Act and a subsequent, similar request 
from the Minister of Justice of Canada, The Hon. Allan Rock. 
In addition to these requests, the Council received about 100 
complaints from the public about the conduct of the judge. 


As set out earlier, a request under subsection 63(1) of the Act 
requires the Council to establish an Inquiry Committee and 
submit the Council’s report to the Minister of Justice. This 
was the first time an attorney general of a province and the 
Minister of Justice of Canada had both directed the Council 
to conduct such an inquiry. 


The five-member Inquiry Committee, consisting of three 
Council members and two lawyers appointed by the Minister 
of Justice of Canada, conducted hearings in March and April, 
1996. The hearings, which were chaired by The Honourable 
Pierre Michaud, the Chief Justice of Quebec, and conducted 
in public, attracted widespread attention and heightened 
public awareness of the Council’s role, procedures and its 
powers with regard to formal inquiries into a judge’s conduct. 


During his sentencing of Ms. Theberge, who was found guilty 
of second-degree murder for killing her husband, Mr. Justice 
Bienvenue said that “... when women ascend the scale of 
virtues, they reach higher than men . . .” but “. .. when they 
decide to degrade themselves, they sink to depths to which 
even the vilest men could not sink.” He also said that “even 
the Nazis did not eliminate millions of Jews in a painful or 
bloody manner. They died in the gas chambers, without 
suffering.” 


In addition to these much-criticized comments, the judge 


criticized the jury and questioned the jurors’ decision to find 
Ms. Theberge guilty of second-degree murder, referring to 
them in front of an officer of the court as “idiotic and 
incompetent.” He also made comments to a female juror, 
remarks about those contemplating suicide, about a parking 
attendant and to a female reporter about her attire. 


The Inquiry Committee made public its 90-page report on 
July 4, 1996. Four members of the Committee recommended 
that Mr. Justice Bienvenue be removed from the bench. These 
members were the Chair of the Committee, Chief Justice 
Michaud; Chief Justice Joseph Z. Daigle of the New 
Brunswick Court of Queen’s Bench; and the two appointees 
of the Minister, The Honourable Paule Gauthier and Professor 
Nathalie Des Rosiers, both members of the Quebec Bar. 


The fifth member, Chief Judge J.-Claude Couture of the Tax 
Court of Canada, did not recommend removal and submitted 
a 28-page minority report. 


In its 62-page report the majority said that “like anyone else, 
a judge can have a bad day. In this case, the breaches of 
ethics brought to our attention — the judge’s repeated 
remarks about women and the comment he made to the jurors 
after their verdict are serious and, as with the other incidents 
alleged against him, have not been retracted by him. We are 
therefore not dealing here merely with strong language. The 
judge’s remarks about women and his deep-seated ideas 
behind these remarks legitimately cast doubt on his 
impartiality in the execution of his judicial office.” 


His remarks, the Committee found, had the effect of creating 
two classes of individuals — “men, who, since they are less 
elevated, supposedly do not fall as far, and women, who are 
subjected by such an idea to a more exacting standard of 
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conduct and whose offences, which may or may not be more 
serious, would deserve more severe punishment.” This is a 
bias that denies the principle of equality before the law, the 
Committee said. 


The Committee said it “seems unthinkable that a judge 
would, after serious thought, make the remarks about women 
made by Mr. Justice Bienvenue in a sentence, repeat them the 
following day in the media, make a late, rather meaningless 
apology to ‘all women who may have been shocked or 
offended by (his) statements . . . and, finally, restate before 
this Committee, and expand on, the statements the judge had 
already made.” 


The Committee concluded that Mr. Justice Bienvenue “has 
breached the duty of good behaviour under section 99 of the 
Constitution Act, 1867 and has become incapacitated or 
disabled from the due execution of the office of judge. 


“.... we believe that if Mr. Justice Bienvenue were to preside 
over a case, a reasonable and informed person, viewing the 
matter realistically and practically — and having thought the 
matter through — would have a reasonable apprehension that 
the judge would not execute his office with the objectivity, 
impartiality and independence that the public is entitled to 
expect of a judge.” 


In his minority report, Chief Judge Couture noted Mr. Justice 
Bienvenue’s “impressive career” on the bench and the fact 
that no evidence was submitted to the Committee that prior 
to the Théberge case the judge had ever done anything 
incompatible with the office of judge, “whether through his 
behaviour or actions, or ever displayed sexist or anti-Semitic 
attitudes in his writing or speech, as claimed by certain 
people who filed complaints against him with the Canadian 
Judicial Council.” 


In the absence of such evidence, Chief Judge Couture said, 
“T find it difficult to accept that when sentencing the accused, 
Mr. Justice Bienvenue suddenly became imbued with sexist 
and anti-Semitic opinions or that he deliberately intended 
through his remarks to denigrate women in general and to 
maliciously attack the Jewish community.” 


The remarks made by the judge were unfortunate in that they 
lent nothing to the sentence, Chief Judge Couture said, and it 
was regrettable they were badly received by some members 
of the public. “Unfortunately, such a situation is not sufficient 
to recommend Mr. Justice Bienvenue’s removal,” he wrote. 
The application of the Judges Act, he said, must be subor- 
dinate to the doctrine of judicial independence and meet the 
standards applicable to this doctrine. 


“As far as Mr. Justice Bienvenue’s remarks about women and 
Jews are concerned, I am of the opinion, in light of the 
evidence we must assess, the case law and the opinions of 
authors who have considered this issue, these remarks cannot 
amount to misbehaviour by Mr. Justice Bienvenue under 
section 99 of the Constitution Act, 1867,’ he wrote. “The 
combination of a number of such grounds cannot lead to a 
conclusion that the judge was guilty of misbehaviour in the 
same way that a number of violations of a municipal by-law 
cannot make a person guilty of a criminal offense.” 


In September 1996, at its meeting in Halifax, the Council 
considered the report of the Committee and voted 22-7 to 
recommend to the Minister of Justice of Canada that Mr. 
Justice Bienvenue be removed from the bench. 


The Majority found that the “totality of the matters dealt with 
by the Inquiry Committee demonstrably support the majority 
Committee’s conclusion” that the judge had shown an 
“almost complete lack of sensitivity to the communities and 
individuals offended by his remarks.” The majority drew 


particular attention to the Inquiry Committee’s view that 
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“in addition — the evidence cannot be any clearer — 


Mr. Justice Bienvenue does not intend to change his 
behaviour in any way.” The public must have confidence in 
judicial impartiality, the Council majority concluded. “We 
agree with the majority of the Inquiry Committee that the 
public can no longer reasonably have such confidence in 


Mr. Justice Bienvenue.” 


See Appendix G for the majority, concurring and minority 


reasons. 


Before Parliament was required to consider the matter, the 
judge resigned from office, effective September 30, 1996. 
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... 1am of the firm belief that there has long been a need 
in Canada to make provision for affording the judiciary 
regular opportunities for informal discussion of common 
problems and of possibly resolving by these means some 
of the defects in our system of criminal law... 
— Memorandum dated November 2, 1964 
from Professor John Edwards, 
Director, Centre of Criminology 
University of Toronto 


On organizing meetings of chief 
justices following the first Conference 
of Chief Justices, which he organized 
and the university hosted 


THE FRIEDLAND REPORT 

In August 1995, the Council released the report of Dr. Martin 
Friedland of the University of Toronto Law School on the 
conflicting requirements on Canada’s judiciary to be both 
independent and accountable. The report, entitled A Place 
Apart: Judicial Independence and Accountability in Canada, 
had been commissioned by the Council two years earlier. 


The immediate reasons for the study lay in public concerns 
about the judiciary and, particularly, the administration of 
superior courts, and the processes for handling the complaints 
about the conduct of judges. However, these issues were not 
new. The Council itself came into being partly in response to 
concerns raised at the time that the then-existing way of 
handling complaints — through the Department of Justice 
and the Minister, and, in cases of particular public notoriety, 
through public inquiry — brought into question the require- 


ment for judicial independence. 


There was a widely held belief, reflected in the positive 
parliamentary response to the original legislative proposals 
for the Council, that the judiciary should become a self- 


disciplining body while always maintaining the existing 
constitutional requirement that ultimately a judge can only 
be removed from the bench by Parliament. 


The question for Dr. Friedland was whether the procedures 
and approaches developed by the Council since 1971 to carry 
out these responsibilities met the complementary need for 
accountability. 


To answer this question, Dr. Friedland was given full access 
to the Council files and having examined the handling of 
complaints, particularly in recent years, his conclusion was 
clear and unequivocal: “My overall opinion is that the 
Judicial Conduct Committee (of the Council) has dealt with 
the matters received carefully and conscientiously. I never 
sensed that any matter was being ‘covered up’ by the Council 
after a complaint was made to it. The descriptions in the 
Annual Reports . . . in my view appear accurately to reflect 
the complaints that have been received by the Council.” At 
the same time, he made a number of suggestions that would 
give greater visibility to the Council’s complaints processes. 


With the public release of the report, the Council established 
a working group chaired by Chief Justice Richard Scott of 
Manitoba to examine Dr. Friedland’s proposals on this and 
other issues. As well, the Council continued with work 
already under way, for example on proposals to set out 
ethical principles to guide the judges in their behaviour 

on and off the bench. 


With the conclusion of this work, the Chairman of the 
Council, The Right Honourable Antonio Lamer, wrote to each 
federally appointed judge providing him or her with a copy of 
the working group’s report and advising them that he had 
written to the Minister of Justice to convey the Council’s 
position as it had been drawn from the views set out in the 


working group’s report. 
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The recommendations were comprehensive and diverse and 
the Council’s response was equally so. The issues raised by 
Professor Friedland’s report, for example, include issues | 
such as the financial security of judges; their retirement age; 
whether the constitutional requirement for a Joint Address by 
simple majority vote by both Houses of Parliament should be 
changed to require a two-thirds majority; whether the Chief 
Justice of a judge whose conduct is in question should deal 
first with the complaint or, as at present, an out-of-province 
Chief Justice should do so; whether there should be lay or 
lawyer representation on Panels investigating a judge’s 
conduct; and whether the Council should be authorized to 
sanction judges for conduct not deserving a recommendation 
for removal from the bench, in addition to expressing 
disapproval as is done at present. 


The Council deferred consideration, approved or opposed 
these proposals on a case by case basis. It suggested that a 
two-thirds House of Commons and Senate majority was 
probably preferable to a simple majority for removal from 
the bench but a constitutional amendment requiring this was 
unlikely and, absent such an amendment, it was a matter for 
Parliament itself. It opposed lay representation on panels 
investigating a judge’s conduct and opposed as well the 
suggestion that the Council should have greater powers to 
sanction judges for conduct not warranting removal. 


Other issues had already been studied by the Council — for 
example, on a recommendation for outside monitoring of its 
complaint files, the Council approved the idea but noted that 
it had already invited the Canadian Bar Association to 
examine the files to satisfy itself as to the fairness of the 
process before adopting a position proposed as a response 
to its Report of the Task Force on Gender Equality in the 
Legal Profession. This invitation had not been accepted. 


Equally, the Council had begun work on how to provide 
guidance to judges on the conduct that might be appropriate 
in certain circumstances. Professor Friedland had proposed 
the preparation of a code of conduct but the Council’s 
working group ultimately came to the view that defining and 
setting out the ethical principles that should guide judicial 
conduct was more appropriate and consistent with an 
independent judiciary than a code of conduct per se. 


ETHICAL PRINCIPLES FOR JUDGES 


The idea of codifying behaviour as suggested by Professor 
Friedland is a long-standing one, not confined to judges or to 
judicial conduct. It is also an idea beset by difficulties when 
the effort is made to set down what conduct is appropriate 
and acceptable, and what is not. 


One of the most evident difficulties is that behaviour changes 
over time but, more to the point, standards of what is 
acceptable change even more and more often. Codifying 
“good” behaviour in any context is difficult enough. A 
judicial context that is constantly evolving multiplies the 
difficulty. Nonetheless, the idea’s appeal has considerable 
endurance. It appeared, for example, in the debates on the 
legislation that gave the Council a statutory basis in 1971. 


But, if it appeared in the debate, it did not appear in the 
legislation. Canada, in consequence, not only has no code of 
conduct for federally appointed judges but it has no evident 
statutory basis for such a code. This does not eliminate the 
desire for, or the desirability of, codifying judicial behaviour. 
But, inevitably, it leads to the prescription of appropriate 
conduct being voluntary in nature, a matter of guidance rather 
than requirement, of acceptance rather than obedience. 
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This was true of the first effort to develop a code of conduct 
in the 1970s. Ultimately the effort led to retired Chief Justice 
J.O. Wilson’s A Book For Judges and retired Chief Justice 
Gerald Fauteux’s Le Livre du Magistrat, both published by 
the Council in 1980. Another attempt, begun in 1985, resulted 
in 1991 in the publication of Commentaries on Judicial 
Conduct. Thus, the search led to the publication of three 
distinguished works of scholarship but not to a code. 


In 1994, the effort began again and it quickly became clear, 
as a discussion document in the autumn of 1995 noted, that 
“the word code may not be the best one to describe what is 
intended.” What was intended, the document noted, was “not 
a list of prohibited behaviours with attached sanctions” but 
an “emphasis on the maintenance of a high level of judicial 
conduct rather than on cataloguing misconduct.” Its purpose 
was to assist judges in resolving ethical and professional 
dilemmas and help the public understand the legitimate 
expectations they may have of judges as they carry out their 
public duties and live their lives in their communities. It was 
to have no formal link to the judicial conduct processes of the 
Council. 


Members of the judiciary and the legal community were to be 
consulted as drafts reached the point they would benefit from 
additional views. New drafts of the suggested text of the 
ethical principles that should guide judges would reflect the 
views that were expressed and the complexity of issues 
raised. This process of development and refinement was 
expected to continue for some time and to involve more 
members of the judicial community and the public. 


TECHNOLOGY AND THE Courts 

The Judges Computer Advisory Committee examines new 
information technologies and advises the Council of 
appropriate applications in the judicial system and emerging 
issues. Through a newsletter, Computer News for Judges 
(CNJ), the Committee advises judges of what is available, 
may be of use and how it may best be used to advantage. 


The Committee played the lead role in developing the 
electronic standards discussed below, and during the year was 
asked to consider the matter of copyright on judgments. The 
Committee also conducted an informal survey of the extent 
of technology usage in the judiciary and, partly as a result, 
recommended greater support by federal and provincial 
governments for computer use and technical assistance in the 
courts. For example, the Committee said such support was 
particularly important because federal statues and regulations 
were being updated on CD-ROMS, to which few judges have 
access, while no longer being published in easily accessible, 
hard-copy format. 


Most of the members of the Committee are puisne judges, 
which makes it unique among Council committees. 
Generally, the Committee meets twice a year. See Appendix 
B for membership. Other meetings are conducted by 


conference call. 


Some 550 federally appointed judges are on the mailing list 
for the newsletter, including a majority of the members of the 
Council. Another 650 copies are sent to territorial and 
provincial court chief judges for distribution to interested 


judges on their courts. 
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During 1996-97, two editions of the newsletter were 
published, Numbers 21 and 22. 


In 


Number 21, CNJ dealt with: 

Questions regarding the use of systems for scanning hard 
copy for computer storage, including the problems with 
storage capacity when this technique is used regularly to 
store both hard copy and e-mail images, the problems 
associated with conversion by existing Optical Character 
Recognition (OCR) software — OCR technology is 98 per- 
cent accurate, requiring a fine edit to ensure full accuracy 
— and the differences between hand-held, desk-top and 
flat-bed scanners in capabilities and prices; 


The pros and cons of converting to Windows 95 in older 
laptop computers instead of continuing to use Windows 
software, including considerations involving disk space, 
the use of the Internet and the value a user may place on 
various macro applications that have been collected or 
developed by the user; 


Tips for MAC users, including ways to affix your “real” 
signature on letters created for facsimile transmission, how 
to add watermarks to regular paper, and how to keep track 
of which word processor was used on a particular 
document; and 


An article originally published in CyberNews on the use 
of Standard Generalized Markup Language (SGML) in 


managing legal documents. 
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In Number 22, CNJ included articles on: 

* The use of speech recognition technologies such as 
Automatic Speech Recognition (ASR) by legal prac- 
titioners, including the problems that have plagued this 
technology as it has been made more sophisticated, as 
well as the normal problems associated with speech 
recognition systems; 


¢ A report on the adoption or prospective adoption of the 
Standards for the Preparation, Distribution and Citation 
of Canadian Judgments in Electronic Form in a number 
of provinces, the Tax Court of Canada and the Supreme 
Court of Canada, as well as an article on British 
Columbia’s experience in using the standards to put 
judgments on the Internet; 


¢ A device allowing the use of courthouse telephone lines 
by providing a way to convert the analog signal on a 
telephone handset to digital so that it can be used on a 
computer; and 


¢ An article that originally appeared in the Canadian Bar 
Association, Manitoba Branch, newsletter in which a 
practising lawyer reviews available computer hardware 
and system requirements for various components. 


ELECTRONIC CITATION OF JUDGMENTS 

In June 1996, the Council published the Standards for 

the Preparation, Distribution and Citation of Canadian 
Judgments in Electronic Form prepared by the Judges 
Computer Advisory Committee. These standards set out the 
basic features that all judgments in electronic form should 
share whether using disk or CD-ROM or communicated 

by modem or any other digital means. 
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The development of these standards will allow courts to 


take advantage of the increasing capability for electronic 
distribution for courts, publishers, lawyers and the public, 
including the significant reduction in time between when a 
judgment is rendered and when it is published, the capability 
of much broader distribution of judgments, lower costs for 
reproduction, distribution and storage, and the ability to 
search full text and quote accurately without re-keying. 


The standards are not intended to replace existing publication 
standards or place the courts in the position of competing 
with private publishers. Rather, the standards cover the format 
of judgments in terms of the display on a computer screen 
and the appearance of a page printed as the output of a 
computer file. The standards apply only optionally to printed 
law reports. 


In that court systems worldwide have the same technological 
opportunities and similar problems in integrating traditional 
and electronic legal publication, storage and retrieval systems, 
the standards have attracted considerable worldwide interest 
since their publication. As well, by providing consistency 
throughout the court system, the standards allow for easier 
and more efficient public access to the law and streamline 
procedures by which different courts prepare and disseminate 


their judgments. 


While, in future, electronic or machine-readable text may 
supplant print-on-paper, the fact that the standards are 
intended only to supplement printed law reports reflects 
both the high standards of accuracy adhered to by publishers 
of existing law reports and the difficulty in ensuring the 
authenticity of reports in electronic form using technologies 


now in widespread use. 


In an electronic environment, judgments may be downloaded, 
even from a secure system, altered by the user, then uploaded 
to a bulletin board or Web site, or distributed through a news 
group or electronic mail, in a form in which the alterations 
are undetectable without reference to the original, unaltered 
version. Before judgments in electronic form could supplant 
printed law reports, it would be necessary to incorporate 
methods such as validation coding and electronic signatures, 
for securing authenticity into electronic standards. Eventually, 
this may be done. 


CONTEMPT OF COURT GUIDELINES 

In 1989, Guidelines on the Use of Contempt Power were 
prepared for the Council by Chief Justice Allan McEachern, 
then Chair of the Council’s Administration of Justice 
Committee. 


The decision to develop guidelines came as a result of the 
Council’s concern that codifying contempt of court rules 
would likely be ineffective in anticipating all of the 
circumstances in which contempt might arise and would 

limit the wide discretion judges require to deal quickly and 
decisively with conduct that might disrupt proceedings. At the 
same time, because the contempt power had on occasion been 
abused, Council wanted to take steps to ensure scrupulous 


care in the use of this power. 


The 1989 Guidelines emphasized the importance of judicial 
restraint and suggested ways in which to sever contempt 
questions from the issues at trial and to avoid difficulties that 
might arise from judicial remarks that could be construed as 


a prejudgment. 


These Guidelines were updated in 1992, then again in 
September 1996 when the new version was approved for 
distribution to all federally appointed judges and all new 
judges in either hard copy or, if requested, disk format. 
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SYSTEMS OF CIVIL JUSTICE 
TASK FORCE 


Council members discussed the various recommendations of 
the CBA Systems of Civil Justice Task Force Report, released 
in August 1996, which dealt specifically with judges and the 


courts. 


In particular, the Council endorsed the following three 
recommendations (22, 23 and 24) in the Task Force report: 


+ Every appellate court should initiate appeals within 
30 days after the filing and service of the trial judgment, 
hear appeals within nine to 12 months of notice of appeal, 
render judgments promptly and, except in complex cases 
or where new legal questions arise, no later than six 
months from completion of the appeal, and establish 
procedures to monitor performance in relation to these 


goals; 


¢ Every appellate court should actively supervise the 
progress of appeals; 


¢ Appellate courts, including the Supreme Court of Canada, 
should be given greater control over their civil dockets by 
all of the relevant jurisdictions. 


WORKPLACE COMPLAINTS POLICY 
Working with the Equality Committee of the Canadian 
Judges Conference, the Council’s Special Committee on 
Equality in the Courts completed a model procedural policy 
for dealing with workplace complaints involving federally 
appointed judges. The policy was adopted by the Council 
early in 1997. 


The Council urged chief justices throughout Canada to 


discuss the model policy with members of their courts and, 
if adopted by individual courts, communicate the policy 

to members of the court and to all staff potentially affected 
by it. Adoption of the policy would be voluntary. 


The model policy recognized the right of judges and those 
who work with and for them to work in an atmosphere 
free of harassment. The policy defines harassment as any 
inappropriate or unjustified behaviour that might reasonably 
be expected to demean, insult or offend another person. 
The policy provides for an optional informal process 
allowing a complainant to seek to resolve a problem in 
confidence through the chief justice of a court or, where 

a chief justice was the subject of the complaint, through 
another chief justice. It also provides for a formal process 
where the complainant or his or her representative could 
submit a complaint in writing under subsection 63(2) of 
the Judges Act. 
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JUDICIAL BENEFITS 


... the time is past when potential judges are likely to 
have independent means, and a responsible potential 
appointee who has no outside income cannot accept 
an appointment that does not carry with it, to some | 
substantial extent, a replacement for the means of 
providing for his family that he would give up if he 
accepted such an appointment. 

— December 1971 Memorandum for the 
Minister of Justice 
Signed by The Right Honourable 
Gerald Fauteux 
And 22 other chief justices of the day 


THE TRIENNIAL COMMISSION 


The legislative amendments creating the Canadian Judicial 
Council in 1971 were accompanied by legislation increasing 
judges’ salaries. This salary legislation, which was in line 
with proposals of the Canadian Bar Association Committee 
on Judges’ Salaries and Pensions, proved the most conten- 
tious element of the legislative package. The debate over 
how and how high to set judges’ salaries continues. 


The 1971 salary proposals reflected the view of the Canadian 
Bar Association Committee that increases were necessary to 
return judges to the financial position they had enjoyed since 
1967 but which had been eroded by inflation. The objectives 
of the 1971 exercise notwithstanding, the inflation of that 
period proved to be mild compared to what was experienced 
in the remainder of the decade, and judges fell still further 
behind. Finally, in 1981, judges’ salaries having fallen further 
behind, the Government established a process based on the 
triennial, independent review of judges salaries with a 
measure of automatic annual adjustment based on the 
Industrial Composite (Aggregate) Index. 


The Minister of Justice of the day told the House of 
Commons on second reading of the legislation establishing 
automatic indexing and the Triennial Commission that the 
process should “avoid difficulties flowing from the depen- 
dence of the judges on salary adjustments by statute.” 


By the summer of 1994, however, the Chief Justice of 
Canada, The Right Honourable Antonio Lamer, in his annual 
address to the Canadian Bar Association, suggested that other 
approaches should be examined. The Triennial Commission 
“looks good on paper,” he said, “but it has one problem: it 
just does not work.” By 1994, the indexing of judges’ salaries 
had been prevented for two years through a government 
imposed freeze of judicial salaries. Initially, this freeze was 
for two years but it still applied in 1996-97. 


The work of five triennial commissions, meanwhile, remains 
largely unimplemented by a succession of governments. In 
their submission to the 1995 Triennial Commission, chaired 
by David Scott, an Ottawa lawyer, the Council and the 
Canadian Judges Conference argued as follows: “The 
failure to deal with the recommendations of the Triennial 
Commissions renders virtually meaningless the independent 


review process.” 


The Scott Commission noted in its report, delivered to the 
Government on September 30, 1996, that only one piece of 
legislation dealing with commission recommendations had 
been introduced in Parliament since the third Commission 
reported in 1989 and that legislation, Bill C-50, had been 
allowed to die on the Order Paper. 


The 1995 Commission, like previous commissions, began its 
report with a critique of the process. The Triennial Commis- 
sion approach, it said, was established because the previous 

process was “unstructured and unsatisfactory. It was charac- 


terized by the judiciary, in a supplicant’s role, petitioning the 
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Government through the responsible minister . . . urging the 


Government to petition Parliament to do what was necessary 
to fulfil its constitutional obligation with respect to economic 
security for judges.” The 1981 reforms were supposed to 
create an independent body that could make “an objective 
and fair set of recommendations dictated by the public 
interest, having the effect of maintaining the independence 
of the judiciary while at the same time attracting those 
pre-eminently suited for judicial office.” The theory, the 

1995 Commission said, was that the process would be 
“de-politicized and judicial independence would be thus 


maintained.” 


The idea was sound, the Commission concluded, but “the 
underlying assumptions appear to have been naive. The 
result has been a failure in practice to meeting the desired 
objectives. In spite of extensive inquiries and exhaustive 
research, recommendations as to the establishment of judicial 
salaries and other benefits have fallen almost totally upon 
deaf ears. The reasons for this state of affairs have been 


LE) 


largely political 
The conclusion of the Commission was threefold: 


|. “... appointees (to the bench) since 1981 were promised 
.... an independent, rational, depoliticized procedure for 
the determination of their compensation.” 


2. “The perception abounds that what they got was an 
abdication by the Government of its constitutional 
responsibilities.” 


3. “... the ramifications of the failure to fulfill this promise 
will be significant and detrimental if the shortcomings in 
the process are not soon rectified.” 


To remedy the problems it identified, the Commission 
recommended changes to the Judges Act requiring that the 
Government introduce a bill incorporating the changes it 
wishes to make to judges’ salaries and benefits at the same 
time as it asks Parliament to consider the report of a triennial 
commission. This should be required within 30 sitting 
days after the expiry of a three-month period. This, the 
Commission said, should remedy the existing problem 
whereby the consideration of a report by Parliament before 
the Government has made known its response has had “a 
negative impact on the prospect of the introduction of any 
constructive legislation.” 


With regard to issues more directly related to judicial salaries, 
the Commission recommended: 


Judicial Salaries 

Judicial salaries be adjusted upward so as to ensure that the 
erosion of the judicial salary base caused by the elimination 
of statutory indexing (in 1992) be effectively corrected. 


Judicial Annuities 

Retirement on full pension be permitted when a judge has 
served on the bench for a minimum of 15 years, and the sum 
of age and years of service equals at least 80 — the so-called 
“rule of 80” long sought as a means of introducing a measure 
of flexibility and fairness into the judicial annuity system. 


Retirement Provisions for Supreme Court of Canada 
Justices 

In addition to existing retirement provisions and qualification 
for the rule of 80, Supreme Court justices should be 
permitted to retire with full pension after a minimum of 

10 years’ service. 
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Spousal Survivor Benefits 

That priority be given to the re-establishment of the 
appropriate judicial salary base and that there be no change to 
spousal survivor benefits for the time being. 


Common-Law Spouses 

Provision be made in the Judges Act to provide for a 
surviving spouse’s annuity to be paid to a common-law 
spouse in legally appropriate circumstances. 


Joint and Survivor Benefits 

Provision be made in the Judges Act to enable a retired judge 
who marries after retirement to provide for joint and survivor 
benefits. 


Interest on Judges’ Pension Contributions 

Changes should be made to the Judges Act to provide that 
interest be payable upon the return of all pension contribu- 
tions made in 1996 and thereafter at the rates prescribed by 
the Income Tax Regulations and compounded annually. 


Insurance 

Government-paid life insurance coverage for judges be 
brought more closely in line with that provided to deputy 
ministers of the federal government. 


Leaves of Absence 

The Judges Act be changed to authorize chief justices to 
approve leaves of absence of up to six months, including 
maternity/parental leave and study leave. 


The Council was advised as the fiscal year ended, prior to a 
federal election being called, that the Government intended to 
accept all the recommendations except those involving salary 
changes and reform of the triennial commission process. 
These latter questions, the Government advised, would be 
deferred until the fall of 1997. 
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APPENDIX A 


MEMBERS OF THE CANADIAN JUDICIAL COUNCIL, 1996-97 


The Right Honourable Antonio Lamer, P.C. 
Chairman 
Chief Justice of Canada 


The Honourable Allan McEachern 
First Vice-Chairman 
Chief Justice of British Columbia 


The Honourable Lorne O. Clarke 
Second Vice-Chairman (to September 1996) 
Chief Justice of Nova Scotia 


The Honourable Pierre A. Michaud 
Second Vice-Chairman (from September 1996) 
Chief Justice of Quebec 


The Honourable Edward D. Bayda 
Chief Justice of Saskatchewan 


The Honourable Norman H. Carruthers 
Chief Justice of Prince Edward Island 


The Honourable Donald H. Christie 
Associate Chief Judge of the Tax Court 
of Canada 


The Honourable J.-Claude Couture 
Chief Judge of the Tax Court of Canada 


The Honourable Joseph Z. Daigle 


Chief Justice of the Court of Queen’s Bench 
of New Brunswick 


Notes: 


The Honourable André Deslongchamps 
Associate Chief Justice of the Superior Court 
of Quebec (from September 1996) 


The Honourable René W. Dionne 
Senior Associate Chief Justice of the Superior 
Court of Quebec 


The Honourable Patrick D. Dohm 
Associate Chief Justice of the Supreme Court 
of British Columbia 


The Honourable William A. Esson 
Chief Justice of the Supreme Court of 
British Columbia (to September 1996) 


The Honourable Catherine A. Fraser 
Chief Justice of Alberta 


The Honourable Constance R. Glube 
Chief Justice of the Supreme Court of 
Nova Scotia 


The Honourable James R. Gushue 
Chief Justice of Newfoundland 


The Honourable Benjamin Hewak 
Chief Justice of the Court of Queen's Bench 
for Manitoba 


The Honourable T. Alex Hickman 
Chief Justice of the Trial Division of the 
Supreme Court of Newfoundland 


1. Except that the Chaiman and Vice-Chairmen are listed first, members are listed here in alphabetical order. | 
2. The senior judges of the Supreme Courts of the Yukon and the Northwest Territories alternate on the Council every two years. 
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The Honourable William L. Hoyt 
Chief Justice of New Brunswick 


The Honourable Ralph E. Hudson 
Senior Judge of the Supreme Court of the 
Yukon Territory 


The Honourable Julius A. Isaac 
Chief Justice of the Federal Court of Canada 


The Honourable James A. Jerome 
Associate Chief Justice of the Federal Court 
of Canada 


The Honourable Lyse Lemieux 

Associate Chief Justice of the Superior Court 
of Quebec (to August 1996) 

Chief Justice of the Superior Court of Quebec 
(from August 1996) 


The Honourable Patrick J. LeSage 
Chief Justice of the Ontario Court of Justice 


The Honourable Kenneth R. MacDonald 
Chief Justice of the Trial Division of the 
Supreme Court of Prince Edward Island 


The Honourable Donald K. MacPherson 
Chief Justice of the Court of Queen’s Bench 
for Saskatchewan 


The Honourable R. Roy McMurtry 
Chief Justice of Ontario 


The Honourable Gerald Mercier 
Associate Chief Justice, Family Division 
of the Court of Queen’s Bench for Manitoba 


The Honourable W. Kenneth Moore 
Chief Justice of the Court of Queen's Bench 
of Alberta 


The Honourable John W. Morden 
Associate Chief Justice of Ontario 


The Honourable Jeffrey J. Oliphant 
Associate Chief Justice of the Court of Queens 
Bench for Manitoba 


The Honourable Ian H.M. Palmeter™ 
Associate Chief Justice of the Supreme Court 
of Nova Scotia 


The Honourable Lawrence A. Poitras 
Chief Justice of the Superior Court of Quebec 
(to August 1996) 


The Honourable Richard J. Scott 
Chief Justice of Manitoba 


The Honourable Heather J. Smith 
Associate Chief Justice of the Ontario Court 
of Justice 


The Honourable Barry L. Strayer 
Chief Justice of the Court Martial Appeal Court 
of Canada (from November 1996) 


The Honourable Allan H.J. Wachowich 
Associate Chief Justice of the Court of Queen’s 
Bench of Alberta 


The Honourable Bryan Williams 
Chief Justice of the Supreme Court of British 
Columbia (from September 1996) 


* The Canadian Judicial Council members were deeply saddened on the death of their colleague, Associate Chief Justice lan Palmetez on March 14, 1997. 
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APPENDIX B 


COMMITTEE MEMBERS 


Executive Committee 


Chief Justice Antonio Lamer (Chairman) 
Chief Judge J.-Claude Couture 

Chief Justice Joseph Z. Daigle 

Chief Justice Benjamin Hewak 

Chief Justice Lyse Lemieux 

Chief Justice Kenneth R. MacDonald 
Chief Justice Allan McEachern 

Chief Justice R. Roy McMurtry 

Chief Justice Pierre A. Michaud 
Associate Chief Justice John W. Morden 
Associate Chief Justice Allan H.J. Wachowich 


Standing Committees 


Administration of Justice Committee 

Chief Justice Patrick J. LeSage (Chairman) 
Chief Justice Joseph Z. Daigle 

Associate Chief Justice Patrick D. Dohm 
Chief Justice James R. Gushue 

Chief Justice Kenneth R. MacDonald 
Associate Chief Justice Jeffrey J. Oliphant 
Associate Chief Justice Allan H.J. Wachowich 


Notes: 


Finance Committee 

Chief Justice Kenneth R. MacDonald 
(Chairman) 

Associate Chief Judge Donald H. Christie 
Chief Justice William L. Hoyt 

Chief Justice Lyse Lemieux 

Chief Justice W. Kenneth Moore 


Judicial Benefits Committee 

Chief Justice Constance R. Glube (Chairman) 
Chief Justice Edward D. Bayda 

Associate Chief Justice André Deslongchamps 
Associate Chief Justice Patrick D. Dohm 
Chief Justice Catherine A. Fraser 

Associate Chief Justice Gerald Mercier 


Judicial Conduct Committee 

Chief Justice Allan McEachern (Chairman) 
Chief Justice Joseph Z. Daigle, 
(Vice-Chairman) 

Associate Chief Justice John W. Morden 
(Vice-Chairman) 

Chief Judge J.-Claude Couture 

Chief Justice Benjamin Hewak 

Chief Justice Antonio Lamer 

Chief Justice Lyse Lemieux 

Chief Justice Kenneth R. MacDonald 
Chief Justice R. Roy McMurtry 

Chief Justice Pierre A. Michaud 

Associate Chief Justice Allan H.J. Wachowich 


1, Committee membership is generally established at the Council’ annual meeting, held in the autumn. 


2. These lists show Committee membership as at March 31, 1997. 
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Judicial Education Committee 

Chief Justice Catherine A. Fraser (Chairman) 
Chief Justice Norman H. Carruthers 
Chief Justice Lorne O. Clarke 

Associate Chief Justice René W. Dionne 
Chief Justice Benjamin Hewak 

Chief Justice T. Alex Hickman 

Chief Justice William L. Hoyt 

Mr. Justice Ralph E. Hudson 

Chief Justice Julius A. Isaac 

Chief Justice Donald K. MacPherson 
Chief Justice W. Kenneth Moore 
Associate Chief Justice John W. Morden 
Chief Justice Bryan Williams 


Appeal Courts Committee 

Chief Justice Pierre A. Michaud (Chairman) 
Chief Justice Edward D. Bayda 

Chief Justice Norman H. Carruthers 
Chief Justice Lorne O. Clarke 

Chief Justice Catherine A. Fraser 

Chief Justice James R. Gushue 

Chief Justice William L. Hoyt 

Chief Justice Julius A. Isaac 

Chief Justice Allan McEachern 

Chief Justice R. Roy McMurtry 
Associate Chief Justice John W. Morden 
Chief Justice Richard J. Scott 

Chief Justice Barry L. Strayer 


Judicial Independence Committee 

Chief Justice Richard J. Scott (Chairman) 
Associate Chief Judge Donald H. Christie 
Chief Justice Constance R. Glube 

Chief Justice Allan McEachern 

Chief Justice R. Roy McMurtry 

Chief Justice Pierre A. Michaud 
Associate Chief Justice Heather J. Smith 
Chief Justice Barry L. Strayer 


Trial Courts Committee 

Chief Justice Lyse Lemieux (Chairman) 
Associate Chief Judge Donald H. Christie 
Chief Judge J.-Claude Couture 

Chief Justice Joseph Z. Daigle 

Associate Chief Justice André Deslongchamps 
Associate Chief Justice René W. Dionne 
Associate Chief Justice Patrick D. Dohm 
Chief Justice Constance R. Glube 

Chief Justice Benjamin Hewak 

Chief Justice T. Alex Hickman 

Mr. Justice Ralph E. Hudson 

Associate Chief Justice James A. Jerome 
Chief Justice Patrick J. LeSage 

Chief Justice Kenneth R. MacDonald 
Chief Justice Donald K. MacPherson 
Associate Chief Justice Gerald Mercier 
Chief Justice W. Kenneth Moore 
Associate Chief Justice Jeffrey J. Oliphant 
Associate Chief Justice Heather J. Smith 
Associate Chief Justice Allan H.J. Wachowich 
Chief Justice Bryan Williams 
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Ad Hoc Committees 


Judges Computer Advisory Committee 
Judge Pierre Archambault (Chairman) 
Mr. Justice N. Douglas Coo 

Mr. Justice Morris Fish 

Mr. Justice Maurice Lagacé 

Mr. Justice John McQuaid 

Madam Justice M. Anne Rowles 

Chief Justice Richard J. Scott 

Madam Justice Lawrie Smith 


Advisors: 

Dr. Martin Felsky 
Professor Denis Marshall 
Professor Daniel Poulin 


Special Committee on Equality in the Courts 
Chief Justice Constance R. Glube (Chairman) 
Chief Judge J.-Claude Couture 

Chief Justice Lyse Lemieux 

Chief Justice Patrick J. LeSage 

Chief Justice Richard J. Scott 

Associate Chief Justice Allan H.J. Wachowich 


Study Leave Selection Committee 

Chief Justice Edward D. Bayda (Chairman) 
Chief Justice Constance R. Glube 
Associate Chief Justice John W. Morden 
Dean Louis Perret 

Dean Peter MacKinnon 


Working Committee on Ethical Principles 
for Judges 

Chief Justice Richard J. Scott (Chairman) 
Chief Justice Allan McEachern 

Madam Justice Elizabeth McFadyen 

Chief Justice R. Roy McMurtry 

Chief Justice Pierre A. Michaud 

Professor Tom Cromwell 

Ms. Jeannie Thomas 


Nominating Committee 


Chief Justice Norman H. Carruthers (Chairman) 
Chief Justice Patrick J. LeSage 
Associate Chief Justice Jeffrey J. Oliphant 


TITS o> ATONE. Reo ie Pe 1996-97 


47 


ad? Ip DA tre nel 
& 
EN) lite OIG L 


(mens) 4 es 13 ee Gime 


LE | RS vel, Pai a 
. : | | EVE Leg in GE Mer 
i . | | St TAMAQU UN Teri : - fake _ 
: mére) 1 gh! Sa aie f 
/ 7. > erat. ag Maint ul 
evAsé eS ‘apa Bibs 
. ee 


> = NZ RUE Pain (ha dl 


. 
L A ze LP 4 
increas iggy AC Pale | 
7 | ees Ces ye 
r ahi AA A yf | 
| H tot jin 


> rps! orp subs 


' 
' + 
= if 
rt | _ 
CA 
mH 
4 
| i » Les - pe a 7 _ : ac. = =r + sen 
LA 
é 


ve EL | Sie € tam, © eis Û 


PE A ae. 4 


APPENDIX C 


PAST CANADIAN JUDICIAL COUNCIL MEMBERS 
(December 1971 to March 1996) 


NAME/COURT OFFICE DATES ON COUNCIL 
Adams, William G. 

District Court of Newfoundland Chief Judge July 1983 — Sept. 1986 
Anderson, N. Robert 

County Court of Nova Scotia Senior Judge July 1983 — Oct. 1985 
Barkman, Gordon J. 

County Court of Manitoba Chief Judge July 1983 — July 1984 
Batten, Mary J. 

Court of Queen’s Bench for Saskatchewan Chief Justice June 1983 — Feb. 1989 
Bence, Alfred Henry 

Court of Queen’s Bench for Saskatchewan Chief Justice Dec. 1971 — May 1977 
Bisson, Claude 

Court of Appeal of Quebec Chief Justice May 1988 — Nov. 1994 


Bridges, G.F. Gregory 
Supreme Court of New Brunswick, 
Appeal Division Chief Justice Dec. 1971 — Feb. 1972 


Callaghan, Frank W. 
Supreme Court of Ontario, High Court of Justice Associate Chief Justice Oct. 1985 — Sept. 1989 


Chief Justice Sept. 1989 — Sept. 1990 
Ontario Court, General Division Chief Justice Sept. 1990 — Jan. 1994 
Campbell, David H. 
County Courts of British Columbia Senior Judge July 1983 — Oct. 1987 
Chief Judge Oct. 1987 — July 1990 
Supreme Court of British Columbia Associate Chief Justice July 1990 — Jan. 1995 
Cardin, Lucien 
Tax Court of Canada Chief Judge July 1983 — Aug. 1983 
Cormier, Adrien J. 
Supreme Court of New Brunswick, Trial Division — Chief Justice Dec. 1971 — Sept. 1979 
Court of Queen’s Bench of New Brunswick Chief Justice Sept. 1979 — Mar. 1982 


Note: . 
By amendments to the Judges Act which came into force on July 18,1983 the Chief Judge and the Associate Chief Judge of the Tox Court of Canada and the Chief Judge (or senior judge in cases where 


there wos no chief judge) and Associate Chief Judge of County and Distct Courts were added to the membership of the Council In addition, the senior judges of the Northwest Territories and the Yukon 
Territory were added as members of the Council in altemating, two-year terms. 
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NAME/COURT 


Coté, Pierre 
Superior Court of Quebec 


Cowan, Gordon S. 

Supreme Court of Nova Scotia, Trial Division 
Créte, Marcel 

Court of Appeal of Quebec 

Culliton, Edward M. 

Court of Appeal for Saskatchewan 

Davey, Herbert William 

Supreme Court of British Columbia, 
Appeal Division 

Deschénes, Jules 

Superior Court of Quebec 

Dewar, Archibald S. 

Court of Queen’s Bench for Manitoba 

de Weerdt, Mark M. 

Supreme Court of the Northwest Territories 


Dickson, R.G. Brian 

Supreme Court of Canada 

Dorion, Frédéric 

Superior Court of Quebec 

Dubin, Charles L. 

Supreme Court of Ontario, Court of Appeal 
Court of Appeal for Ontario 

Estey, William Z. 

Supreme Court of Ontario, High Court of Justice 
Supreme Court of Ontario, Court of Appeal 
Evans, Gregory T. 

Supreme Court of Ontario, High Court of Justice 
Farris, John L. 

Supreme Court of British Columbia, 

Appeal Division 
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OFFICE 


Senior Associate 
Chief Justice 


Chief Justice 


Chief Justice 


Chief Justice 


Chief Justice 


Chief Justice 


Chief Justice 


Senior Judge 


Chief Justice 


Chief Justice 


Associate Chief Justice 
Chief Justice 


Chief Justice 
Chief Justice 


Chief Justice 


Chief Justice 
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DATES ON COUNCIL 


June 1984 — July 1992 


Dec. 1971 — Sept. 1981 
May 1980 — Mar. 1988 


Dec. 1971 — Apr. 1981 


Dec. 1971 — Oct. 1972 
Aug. 1973 — Aug. 1983 
Sept. 1973 — July 1985 


July 1985 — June 1987 
July 1989 — June 1991 
July 1993 — June 1995 


Apr. 1984 — June 1990 
Dec. 1971 — Aug. 1973 


July 1987 — Mar. 1990 
Mar. 1990 — Feb. 1996 


June 1975 — Dec. 1976 
Dec. 1976 — Sept. 1977 


Dec. 1976 — June 1985 


Feb. 1973 — Dec. 1978 


Oe? 


NAME/COURT 


Fauteux, Gérald 

Supreme Court of Canada 

Freedman, Samuel 

Court of Appeal for Manitoba 

Furlong, Robert S. 

Supreme Court of Newfoundland 

Supreme Court of Newfoundland, Court of Appeal 
Gale, G.A. (Bill) 

Supremet Court of Ontario, Court of Appeal 
Gold, Alan B. 

Superior Court of Quebec 

Goodridge, Noel H.A. 

Supreme Court of Newfoundland, Court of Appeal 


Hamilton, Alvin C. 


Court of Queen’s Bench for Manitoba, Family Division 


Howland, William G.C. 
Supreme Court of Ontario, Court of Appeal 


Hugessen, James K. 
Superior Court of Quebec 


Hughes, Charles J.A. 


Supreme Court of New Brunswick, Appeal Division 


Court of Appeal of New Brunswick 
Iacobucci, Frank 

Federal Court of Canada 

Jackett, Wilbur R. 

Federal Court of Canada 

Johnson, Fred W. 

Court of Queen’s Bench for Saskatchewan 
Laskin, Bora 

Supreme Court of Canada 
Laycraft, J.H. (Herb) 

Court of Appeal of Alberta 

Lyon, William D. 

District Court of Ontario 


OFFICE 


Chief Justice 


Chief Justice 


Chief Justice 
Chief Justice 


Chief Justice 


Chief Justice 


Chief Justice 


Associate Chief Justice 


Chief Justice 


Associate Chief Justice 


Chief Justice 
Chief Justice 


Chief Justice 


Chief Justice 


Chief Justice 


Chief Justice 


Chief Justice 


Chief Judge 


DATES ON COUNCIL 


Dec. 1971 — Dec. 1973 


Dec. 1971 — Apr. 1983 


Dec. 1971 — July 1975 
July 1975 — Dec. 1979 


Dec. 1971 — Dec. 1976 


Aug. 1983 — July 1992 


Nov. 1986 — Dec. 1995 


Oct. 1983 — Mar. 1993 


Nov. 1977 — Mar. 1990 


Sept. 1973 — July 1983 


Mar. 1972 — Sept. 1979 
Sept. 1979 — Mar. 1984 


Sept. 1988 — Jan. 1991 


Dec. 197 Octh1979 


July 1977 — July 1983 


Dec. 1973 — Mar. 1984 


Feb. 1985 — Dec. 1991 


July 1983 — Sept. 1990 
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NAME/COURT - 


MacKeigan, Ian M. 

Supreme Court of Nova Scotia, Appeal Division 
MacKinnon, Bert J. 

Supreme Court of Ontario, Court of Appeal 
McGillivray, William A. 

Supreme Court of Alberta 

Court of Appeal of Alberta 

McKinnon, Alexander Hugh 

Supreme Court of Nova Scotia, Appeal Division 
McLachlin, Beverley 

Supreme Court of British Columbia 

Maddison, Harry C.B. 

Supreme Court of the Yukon Territory 


Marquis, Eugène 
Superior Court of Quebec 


Mifflin, Arthur S. 

Supreme Court of Newfoundland, Trial Division 
Supreme Court of Newfoundland, Court of Appeal 
Miller, Tevie H. 

Court of Queen’s Bench of Alberta 

Milvain, J. (Val) H. 

Supreme Court of Alberta, Trial Division 
Monnin, Alfred M. 

Court of Appeal for Manitoba 

Nemetz, Nathan T. 

Supreme Court of British Columbia 

Court of Appeal of British Columbia 
Nicholson, John P. 

Supreme Court of Prince Edward Island 

Noél, Camil 

Federal Court of Canada 
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OFFICE DATES ON COUNCIL 


Chief Justice Sept. 1973 — June 1985 


Associate Chief Justice Apr. 1978 — June 1987 


Chief Justice Dec. 1974 — June 1979 
Chief Justice June 1979 — Dec. 1984 
Chief Justice Dec. 1971 — June 1973 
Chief Justice Sept. 1988 — Mar. 1989 


Senior Judge July 1983 — June 1985 
July 1987 — June 1989 


July 1991 - Aug. 1992 


Senior Associate Sept. 1973 — July 1976 
Chief Justice 

Chief Justice July 1975 - Dec. 1979 
Chief Justice Dec. 1979 — Sept. 1986 


Associate Chief Justice Feb. 1984 — Jan. 1993 


Chief Justice Dec 197 = Feb 21979 
Chief Justice Apr. 1983 — Feb. 1990 
Chief Justice Nov. 1973 — Jan. 1979 
Chief Justice Jan. 1979 — Sept. 1988 
Chief Justice Jan. 1977 — May 1985 


Associate Chief Justice Dec. 1971 — July 1975 
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NAME/COURT 


Parker, William D. 
Supreme Court of Ontario, High Court of Justice 


Richard, Guy A. 

Court of Queen’s Bench of New Brunswick 
Rinfret, G.-Edouard 

Court of Appeal of Quebec 

Sinclair, William R. 

Court of Queen’s Bench of Alberta 

Smith, S. Bruce 

Supreme Court of Alberta, Appeal Division 
Stratton, Stuart G. 

Court of Appeal of New Brunswick 


Thurlow, Arthur L. 
Federal Court of Canada 


Trainor, C. St. (Clair) 

Supreme Court of Prince Edward Island 
Tremblay, Lucien 

Court of Appeal of Quebec 

Tritschler, Gordon E. 

Court of Queen’s Bench for Manitoba 


Vallée, Gabrielle 
Superior Court of Quebec 


Wells, Dalton C. 
Supreme Court of Ontario, High Court of Justice 


Wilson, John O. 
Supreme Court of British Columbia 


OFFICE 


Associate Chief Justice 
Chief Justice 


Chief Justice 


Chief Justice 


Chief Justice 


Chief Justice 


Chief Justice 


Associate Chief Justice 


Chief Justice 


Chief Justice 


Chief Justice 


Chief Justice 


Senior Associate 
Chief Justice 


Chief Justice 


Chief Justice 


DATES ON COUNCIL 


Dec. 1978 — Oct. 1985 
Oct. 1985 — Aug. 1989 


Mar. 1982 — Dec. 1994 


Sept. 1977 — May 1980 


Feb. 1979 — Feb. 1984 


Dec. 1971 — Dec. 1974 


Apr. 1984 — June 1992 


Dec. 1975 — Jan. 1980 
Jan. 1980 — May 1988 


Dec. 1971 — Dec. 1976 


Dec. 1971 — Dec. 1977 


Dec. 1971 — Aug. 1973 


Sept. 1976 — June 1984 


Dec. 1971 — June 1975 


Dec. 1971 — Nov. 1973 
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APPENDIX D 


HUMAN AND FINANCIAL RESOURCES, 1996-97 


The Council is served by an executive director, a legal officer and two support staff located at the 


Council office in Ottawa. 


1996-97 EXPENDITURES OF THE CANADIAN JUDICIAL COUNCIL 


Salaries and Benefits $251,247 
Transportation and Communications 62,519 
Professional and Special Services 510,675 
Rentals 24134 
Purchase, Repair and Upkeep 896 
Utilities, Materials and Supplies 22,760 
Construction and Acquisition of Machinery and Equipment 8,764 
Other 144 
Internal Government Expenditures 61,562 
TOTAL $942,701* 


* This amount is considerably higher than the expenditures in 1995-96 because supplementary funds were required during the year to cover costs associated with the ss.63(1) Judges Act Inquiry 


held during the year. 
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APPENDIX E 


PART IT OF THE JUDGES ACT 


Following is the text of Part II of the Judges Act 
which governs the Canadian Judicial Council. It 
is taken from the 1997 Office Consolidation of 
the Act. 


? 


Part II 
Canadian Judicial Council 


Interpretation 
Definition of “Minister” 
58. In this Part, “Minister” means the Minister 


of Justice of Canada. 


Constitution of the Council 

Council established 

59. (1) There is hereby established a Council, 

to be known as the Canadian Judicial Council, 

consisting of 

(a) the Chief Justice of Canada, who shall be 
the chairman of the Council; 

(b) the chief justice and any senior associate 
chief justice and associate chief justice of 
each superior court or branch or division 
thereof; 

(c) subject to subsection (2), one of the senior 
judges, as defined in subsection 22(3), of 
the Supreme Court of the Yukon Territory 
and the Supreme Court of the Northwest 
Territories; 

(d) the Chief Justice of the Court Martial Appeal 
Court of Canada; and 

(e) the Chief Judge and Associate Chief Judge 
of the Tax Court of Canada. 


Successive terms of senior judges 

(2) The senior judges referred to in paragraph 
(1)(c) shall succeed each other on the Council 
every two years. 


Successor to senior judge 

(3) In the event of the death or resignation of a 
senior judge referred to in paragraph (1)(c) 
during the term of that judge on the Council, the 
judge who succeeds that judge as senior judge 
of the same court shall become a member of the 
Council for the remainder of the term. 


Substitute member 

(4) Each member of the Council may appoint a 
judge of that member’s court to be a substitute 
member of the Council and the substitute 
member shall act as a member of the Council 
during any period in which he is appointed to 
act, but the Chief Justice of Canada may, in lieu 
of appointing a member of the Supreme Court 
of Canada, appoint any former member of that 
Court to be a substitute member of the Council. 


RS 1085 CES 50; 109705 1 2591000! 
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Objects of Council 

60. (1) The objects of the Council are to 
promote efficiency and uniformity, and to 
improve the quality of judicial service, in 
superior courts and in the Tax Court of Canada. 
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Powers of Council 

(2) In furtherance of its objects, the Council may 

(a) establish conferences of chief justices, 
associate chief justices, chief judges and 
associate chief judges; 

(b) establish seminars for the continuing 
education of judges; 

(c) make the inquiries and the investigation of 
complaints or allegations described in 
section 63; and 

(d) make the inquiries described in section 69. 


RSs (985-6.-l es) 607109046226 


Meetings of Council 
61. (1) The Council shall meet at least once a 


year. 


Work of Council 

(2) Subject to this Act, the work of the Council 
shall be carried on in such manner as the 
Council may direct. 


By-laws 

(3) The Council may make by-laws 

(a) respecting the calling of meetings of the 
Council; 

(b) respecting the conduct of business at 
meetings of the Council, including the 
fixing of quorums for such meetings, the 
establishment of committees of the Council 
and the delegation of duties to any such 
committees; and 


(c 


— 


respecting the conduct of inquiries and 
investigations described in section 63. 


R:S., ¢, Jel, s. 30; RS.,c. 16 (2nd Supp.), 5:10; 
1976-77 3G. 25, SAS: 


Employment of counsel and assistants 
62. The Council may engage the services of 
such persons as it deems necessary for carrying 


out its objects and duties, and also the services 
of counsel to aid and assist the Council in the 
conduct of any inquiry or investigation 
described in section 63. 


RS. 16 2nd Supp, is AO MOTO MARS 
ss. 15, 16; 1980-81-82-83, c. 157, s. 16. 


Inquiries Concerning Judges 
Inquiries 

63. (1) The Council shall, at the request of the 
Minister or the attorney general of a province, 
commence an inquiry as to whether a judge of 
a superior court or of the Tax Court of Canada 
should be removed from office for any of the 
reasons set out in paragraphs 65(2)(a) to (d). 


Investigations 

(2) The Council may investigate any complaint 
or allegation made in respect of a judge of a 
superior court or of the Tax Court of Canada. 


Inquiry Committee 

(3) The Council may, for the purpose of 
conducting an inquiry or investigation under this 
section, designate one or more of its members 
who, together with such members, if any, of the 
bar of a province, having at least ten years 
standing, as may be designated by the Minister, 
shall constitute an Inquiry Committee. 


Powers of Council or Inquiry Committee 

(4) The Council or an Inquiry Committee in 

making an inquiry or investigation under this 

section shall be deemed to be a superior court 

and shall have 

(a) power to summon before it any person or 
witness and to require him to give evidence 
on oath, orally or in writing or on solemn 
affirmation if the person or witness is 
entitled to affirm in civil matters, and to 
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produce such documents and evidence as it 
deems requisite to the full investigation of 
the matter into which it is inquiring; and 

(b) the same power to enforce the attendance 
of any person or witness and to compel the 
person or witness to give evidence as is 
vested in any superior court of the province 
in which the inquiry or investigation is 
being conducted. 


Prohibition of information relating to 

inquiry, etc. 

(5) The Council may prohibit the publication of 
any information or documents placed before it 
in connection with, or arising out of, an inquiry 
or investigation under this section when it is of 
the opinion that the publication is not in the 
public interest. 


Inquiries may be public or private 

(6) An inquiry or investigation under this section 
may be held in public or in private, unless the 
Minister requires that it be held in public. 


RES MOSS ACER 1651909205 be Sas 2 


Notice of hearing 

64. À judge in respect of whom an inquiry or 
investigation under section 63 is to be made 
shall be given reasonable notice of the subject- 
matter of the inquiry or investigation and of the 
time and place of any hearing thereof and shall 
be afforded an opportunity, in person or by 
counsel, of being heard at the hearing, of cross- 
examining witnesses and of adducing evidence 
on his own behalf. 

Rigs Ge SE IAR SEC 16 (nd Sup) SU: 
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Report and Recommendations 
Report of Council 

65. (1) After an inquiry or investigation under 
section 63 has been completed, the Council 
shall report its conclusions and submit the 
record of the inquiry or investigation to the 
Minister. 


Recommendation to Minister 

(2) Where, in the opinion of the Council, the 

judge in respect of whom an inquiry or 

investigation has been made has become 

incapacitated or disabled from the due execution 

of the office of judge by reason of 

(a) age or infirmity, 

(b) having been guilty of misconduct, 

(c) having failed in the due execution of that 
office, or | 

(d) having been placed, by his conduct or 
otherwise, in a position incompatible with 
the due execution of that office, 

the Council, in its report to the Minister under 

subsection (1), may recommend that the judge 

be removed from office. 


Rios 198a0c5 Jobs OS RS 1085 C2 (2nd 
Supp.), s. 5. 


Effect of Inquiry 
66. (1) [Repealed, R.S., 1985, c. 27 (2nd 
Supp.), s. 6] 


Leave of absence with salary 

(2) The Governor in Council may grant leave 
of absence to any judge found, pursuant to 
subsection 65(2), to be incapacitated or 
disabled, for such period as the Governor in 


Council, in view of all the circumstances of the 


CAC we ARNON AML 


RER OMRIT te iO 997 59 


60 


case, may consider just or appropriate, and if 
leave of absence is granted the salary of the 
judge shall continue to be paid during the period 
of leave of absence so granted. 


Annuity to judge who resigns 

(3) The Governor in Council may grant to any 
judge found to be incapacitated or disabled, if 
the judge resigns, the annuity that the Governor 
in Council might have granted the judge if the 
judge had resigned at the time when the finding 
was made by the Governor in Council. 


R:S:, 1985, ¢: J-1,'s..66; RS: 1985, c: 27 (2nd 
Supp.), s. 6. 


67. [Repealed, R.S., 1985, c. 16 (3rd Supp.), s. 5] 
68. [Repealed, R.S., 1985, c. 16 (3rd Supp.), s. 6] 


Inquiries Concerning Other 

Persons 

Further inquiries 

69. (1) The Council shall, at the request of the 

Minister, commence an inquiry to establish 

whether a person appointed pursuant to an 

enactment of Parliament to hold office during 

good behaviour other than 

(a) a judge of a superior court or of the Tax 
Court of Canada, or 

(b) a person to whom section 48 of the 
Parliament of Canada Act applies, 

should be removed from office for any of the 

reasons set out in paragraphs 65(2)(a) to (d). 


Applicable provisions 

(2) Subsections 63(3) to (6), sections 64 and 65 
and subsection 66(2) apply, with such modifica- 
tions as the circumstances require, to inquiries 
under this section. 


Removal from office 

(3) The Governor in Council may, on the 
recommendation of the Minister, after receipt of 
a report described in subsection 65(1) in relation 
to an inquiry under this section in connection 
with a person who may be removed from office 
by the Governor in Council other than on an 
address of the Senate or House of Commons or 
on a joint address of the Senate and House of 
Commons, by order, remove the person from 
office. 


R.S., 1985, c. J-1, s. 69; 1992, c. 1, s. 144(F), 
Cr PNG 2871993 CRE 60 


Report to Parliament 

Orders and reports to be laid before 
Parliament 

70. Any order of the Governor in Council made 
pursuant to subsection 69(3) and all reports and 
evidence relating thereto shall be laid before 
Parliament within fifteen days after that order is 
made or, if Parliament is not then sitting, on any 
of the first fifteen days next thereafter that either 
House of Parliament is sitting. 


1974-75-76, c. 48, s. 18; 1976-77, c. 25, s. 15. 


Removal by Parliament or 
Governor in Council 

Powers, rights or duties not affected 

71. Nothing in, or done or omitted to be done 
under the authority of, any of sections 63 to 70 
affects any power, right or duty of the House of 
Commons, the Senate or the Governor in 
Council in relation to the removal from office of 
a judge or any other person in relation to whom 
an inquiry may be conducted under any of those 
sections. 


1974-75-76, c. 48, s. 18; 1976-77, c. 25, s. 15. 
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APPENDIX F 


CANADIAN JUDICIAL COUNCIL By-LAws 


Annual Meeting 


ARTICLE I 
Title 


1.01 These by-laws may be cited 
as the Canadian Judicial Council 
By-Laws. 


ARTICLE II 
Interpretation 


2.01 In these by-laws: 

(a) “Acf” means the Judges Act, 
RS Cx l985c.J-(: 

(b) “Chairman” means the Chief 
Justice of Canada; 

(c) “Council” means the Canadian 
Judicial Council established by the 
Act; 

(d) “Executive Committee” means 
the Executive Committee of the 
Council as provided for in these 
by-laws; 

(e) “Executive Director” means the 
Executive Director of the Council as 
provided for in these by-laws; 

(f) “First Vice-Chairman” means the 
Vice-Chairman who has been a 
member of the Council longer than 
the other Vice-Chairman; 

(g) “judge” means a judge to whom 
the Act applies; 

(h) “Second Vice-Chairman” means 
the Vice-Chairman who is not the 
First Vice-Chairman; 

(i) “Vice-Chairman” means a vice- 
chairman pursuant to these by-laws. 


ARTICLE III 
Meetings 


3.01 There shall be an annual 
meeting of the Council which shall 
be held in the month of September 
unless the Executive Committee 
directs otherwise. 


Mid-year 
meeting 


Special 
meetings 


Notice of 
special 
meeting 


Notice of 
meeting 


Quorum 


3.02 The Executive Committee shall 
fix the date and place of the annual 
meeting before August 1 but, if it 
fails to do so, the date and place 
shall be fixed by the Chairman. 


3.03 There shall be a mid-year 
meeting of the Council in Ottawa, 
in the month of March, unless the 
Executive Committee directs 
otherwise. 


3.04 Special meetings of the 
Council may also be called by 

the Chairman, by the Executive 
Committee, by the Council or at the 
written request of not less than ten 
members of the Council. The dates 
and places for all special meetings, 
unless fixed by the Council, shall be 
fixed by the Executive Committee, 
except a meeting called by the 
Chairman for which the Chairman 
shall fix the date and place. 


3.05 Notice of the time and place 
of any such special meeting shall be 
communicated to every member of 
the Council in such manner as the 
Executive Committee deems 
expedient having regard to the 
circumstances except a meeting 
called by the Chairman, for which 
notice shall be given in a manner 
deemed expedient by the Chairman. 


3.06 The Executive Director shall 
give to each member of the Council 
at least 30 days notice of the time 
and place of any meeting of the 
Council. 


3.07 A majority of the members 
of the Council shall constitute a 
quorum. 
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Adjournment 


Presiding 
officer of 
Council 


Attendance of 
non-member at 
Council meeting 


Voting 


The Chairman 


The Vice- 
Chairmen 


3.08 Any meeting of the Council 
may be adjourned to such date and 
place as the Council may decide. 


3.09 The presiding officer at all 
meetings of the Council shall be: 
(a) the Chairman; 

(b) in the absence of the Chair- 
man, the First Vice-Chairman; 

(c) in the absence of the Chairman 
and the First Vice-Chairman, the 
Second Vice-Chairman; or 

(d) in the absence of the Chairman 
and the Vice-Chairmen, the senior 
member of the Council present at 
such meeting. 


3.10 The Council may authorize 
any person who is not a member of 
the Council to attend, but not to 
vote, at a meeting of the Council. 


3.11 Voting at meetings of the 
Council shall be by a show of 
hands unless a vote by secret ballot 
is requested by at least ten 
members. 


ARTICLE IV 
Officers 


4.01 Except as provided in article 
3.09, the Chairman shall preside at 
all meetings of the Council and of 
the Executive Committee, and 
shall be the Chief Executive 
Officer of the Council. 


4.02 The Chairman may designate 
two members of the Council to be 
Vice-Chairmen of the Council, at 
least one of whom shall be an 
elected member of the Executive 
Committee. 


Term of 
Vice-Chairmen 


Duties of 
Vice-Chairmen 


Chairman of the 
Executive 
Committee 


Chairman of the 
Judicial Conduct 
Committee 


Office of 
Council 


Executive 
Director of 
Council 


Duties of 
Executive 
Director 
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4.03 The Vice-Chairmen shall 
hold office at the pleasure of the 
Chairman. 


4.04 The First Vice-Chairman or, 
in the absence of the First Vice- 
Chairman, the Second Vice- 
Chairman, shall act in the absence 
or disability of the Chairman and 
perform such other functions and 
duties as the Council may 
determine. 


4.05 The Chairman may from 
time to time designate a Vice- 
Chairman to act as Chairman of 
the Executive Committee, and the 
Vice-Chairman so designated shall 
thereupon have the authority and 
responsibility of the Chairman of 
such committee subject to the right 
of the Chairman to resume the 
chairmanship at any time. 


4.06 The Chairman shall 
designate one of the Vice- 
Chairmen to be chairman of the 
Judicial Conduct Committee, who 
shall hold office at the pleasure of 
the Chairman. 


4.07 The office of the Council 
shall be in the National Capital 
Region. 


4.08 The Council shall appoint an 
Executive Director who is not a 
member of the Council, and may 
also employ other personnel as 
required for the full and proper 
discharge of its duties and 
responsibilities. 


4.09 The Executive Director shall 
have charge of the office of the 
Council, shall be responsible for 
all matters generally ascribed to 
the position and shall perform all 
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Acting 
Executive 
Director 


Composition of 
the Executive 
Committee 


Additional 
Member of 
Committee 


Members 


Vacancy 


duties required by the Chairman, 
by the Council or by any of its 
Committees. 


4.10 Where, for any reason, the 
Executive Director is unable to act, 
an acting Executive Director may 
be appointed by the Chairman. 


ARTICLE V 
Executive Committee 


5.01 There shall be an Executive 
Committee of the Council 
consisting of the Chairman and 
nine members of the Council who 
shall be elected by the Council 
from among its members. 


5.02 If the Chairman appoints as 
one of the Vice-Chairmen a person 
who is not elected to the Executive 
Committee that Vice-Chairman 
shall be an additional member of 
the Executive Committee. 


5.03 Three members of the 
Executive Committee shall be 
elected at each annual meeting and 
shall hold office for three years. 

A member of the Executive 
Committee whose term expires at 
an annual meeting shall not be 
eligible for re-election until the 
following annual meeting. 


5.04 When a member of the 
Executive Committee resigns 
therefrom or ceases to be a 
member of the Council, the 
Executive Committee may appoint 
another member of the Council as 
a replacement until the next annual 
meeting of the Council. 


5.05 When a member of the 
Executive Committee resigns 
therefrom or ceases to be a 


Duration 
of term 


Powers and 
duties of the 
Executive 


Quorum 


Functioning of 
the Committee 


Meetings 


Resolution 


member of the Council, the 
Council at its next annual meeting 
shall elect one of its members as a 
replacement. 


5.06 A member of the Executive 
Committee elected pursuant to 
article 5.05 shall hold office until 
the expiry of the term of office of 
the person being replaced. 


5.07 The Executive Committee is 
responsible for the supervision and 
management of the affairs of the 
Council. Without limiting the 
generality of the foregoing, the 
Executive Committee shall have all 
the powers vested in the Council 
except for (i) the making of by- 
laws, (ii) the appointment of 
members of the Executive 
Committee and standing 
committees other than as provided 
herein, and (iii) the powers of the 
Council referred to in Article VIII 
of these by-laws. 


5.08 A majority of the members of 
the Executive Committee shall 
constitute a quorum. 


5.09 Meetings of the Executive 
Committee shall be held at such 
intervals, in such manner, at such 
place and upon such notice as the 
Executive Committee may from 
time to time determine. 


5.10 The Chairman, a Vice- 
Chairman or any three members 
may, at any time, call a meeting of 
the Executive Committee. 


5.11 A resolution consented to 

in writing or by any electronic 
method, by all members of the 
Executive Committee, shall be as 
valid and effectual as if it had been 


CUTÉCOS DR AINENCURARTNRCERPSORRET ES" 


19 9 67-7907. 


63 


64 


Standing 
Committees 


Membership 


passed at a meeting of the 
Executive Committee duly called 
and held. Such resolution may be 
in two or more counterparts which 
together shall be deemed to 
constitute one resolution in 
writing. Such resolution shall be 
filed with the minutes of the 
proceedings of the Executive 
Committee and shall be effective 
on the date stated thereon or, if no 
date is specified, when filed. 


ARTICLE VI 
Standing and Ad Hoc 
Committees 


6.01 There shall be a Standing 
Committee of the Council on each 
of the following subjects: 

(a) judicial conduct, 

(b) judicial education, 

(c) judicial benefits, 

(d) judicial independence, 
(e) administration of justice, 
(f) finance, 

(g) appeal courts, and 

(h) trial courts. 


6.02 Each standing committee, 
except the Standing Committees 
on Judicial Conduct, Appeal 
Courts and Trial Courts, shall have 
a minimum of five members who 
shall be elected at each annual 
meeting. The chairman of each 
such committee shall be elected 
annually by the members of the 
Committee from among their own 
number. 


Exception for 
committee 


membership 


Vacancy 


Objects 


Ad hoc 
committees 


Expenses 
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6.03 The members of the 
Standing Committees on Appeal 
Courts and Trial Courts shall 
respectively consist of the Council 
members who are members of 
such courts and the chairmen of 
such committees shall be the Chief 
Justices of the Appeal Court and 
the Trial Court of the province or 
territory in which the next annual 
meeting is to be held. 


6.04 Any vacancy in a standing 
committee arising between annual 
meetings may be filled by the 
Executive Committee. 


6.05 A standing committee is 
responsible for the achievement of 
its objects subject to the approval 
of the Finance Committee for the 
expenditure of public funds. 


6.06 Articles 5.08, 5.09 and 5.11 
of these by-laws apply mutatis 
mutandis to any committee of the 
Council. 


6.07 The Chairman, the Executive 
Committee or the Council may 
establish and prescribe the powers 
and duties of ad hoc committees. 
Judges who are not Council 
members may be included in the 
membership as needed from time 
to time. 


6.08 Judges who attend a meeting 
of a standing or ad hoc committee 
of the Council duly called by its 
chairman, and for which approval 
to hold the meeting has been 
received from the Council 
Chairman, shall be reimbursed 
their expenses in so attending the 
meeting pursuant to section 41(1) 
of the Act. 
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Election of 
Nominating 
Committee 


Chairman 


Duties of 
Committee 


Written Report 


Representation 


Candidates 


ARTICLE VII 
Nominating Committee 


7.01 At every annual meeting the 
members of the Council shall elect 
a three-member Nominating 
Committee. 


7.02 The Nominating Committee 
shall appoint from amongst its 
members, a chairman who shall 
organize the work of the 
Committee and preside over its 
meetings. 


7.03 The Nominating Committee 
shall nominate candidates for 
membership on the Executive 
Committee and on all standing 
committees. 


7.04 A written report of the 
nominations proposed by the 
Nominating Committee shall be 
sent to the members of the Council 
at least 30 days before each annual 
meeting of the Council. 


7.05 In preparing its report the 
Nominating Committee shall 
consider and, if possible, nominate 
candidates who will furnish 
regional and jurisdictional 
representation. 


7.06 Notwithstanding the report of 
the Nominating Committee, any 
member of the Council may 
nominate from the floor any 
eligible member of the Council for 
election to the Executive 
Committee or to a Standing 
Committee. 


Committee 


Vice-Chairman 
of Committee 


Complaint or 
allegation 
about conduct 
of a judge 


ARTICLE VII 
Judicial Conduct 


8.01 

(a) The members of the Executive 
Committee shall constitute the 
Judicial Conduct Committee. 


(b) The Chairman of the Council 
may, after consultation with the 
Chairman of the Judicial Conduct 
Committee, designate one or more 
Vice-Chairmen of the Committee 
to carry out such duties of the 
Chairman of the Committee as 
may be delegated in writing by the 
Chairman of the Committee from 
time to time. 


8.02 

(a) Every complaint or allegation 
received at the office of the 
Council, concerning a judge who 
is subject to the Act, shall be 
referred to the Executive Director. 


(b) Every complaint or allegation 
received by any member of the 
Council concerning the conduct of 
a judge which, in the opinion of 
such member, may require the 
attention of the Council, shall be 
sent to the Executive Director. 


(c) A Council member shall draw 
to the attention of the Executive 
Director any conduct of a judge of 
that member’s court which, in the 
view of that member, may require 
the attention of the Council, and 
such conduct shall be treated in the 
same manner as if it were the 
subject of a complaint. 
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Referral to 
Chairman 


Duty to 
inform 


Duties of 


Committee 


8.03 

(a) The Executive Director shall 
establish a file and, subject to 
article 8.01 (b), shall refer every 
complaint or allegation mentioned 
in article 8.02 to the Chairman of 
the Judicial Conduct Committee. 


(b) The Executive Director shall 
provide a copy of any complaint or 
allegation made to the Council 
against a judge together with a 
copy of any reply, to the judge 
concerned, and to the judge’s 
Chief Justice or Chief Judge. 


8.04 


Chairman Of (a) The Chairman shall review the 


complaint or allegation and may: 
(i) close the file where the 
matter is trivial, vexatious or 
without substance and advise the 
complainant, who is the subject 
of the complaint, accordingly 
with an appropriate explanation; 
(11) after obtaining comments 
from the judge and the judge’s 
Chief Justice or Chief Judge, 
close the file and advise the 
complainant, with an appropriate 
explanation, where the matter 
is without substance or where 
the conduct is inappropriate or 
improper but clearly is not serious 
enough to warrant removal. 


(b) The Chairman may cause 
further inquiries to be made where 
the matter is likely to be referred 
to a Panel of the Canadian Judicial 
Council and where further infor- 
mation appears to be necessary for 
the Panel to fulfill its function. 


(c) Where further inquiries are 
made, the judge who is the subject 
of the complaint shall be provided 
an opportunity to respond to the 
gist of the allegations and evidence 
against such judge and any 
response by the judge shall be 


Duties of 
Panel 
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included in the report of such 
further inquiries. 


(d) The Chairman shall refer any 
file which is not closed, to a Panel 
of the Canadian Judicial Council 
together with the report of the 
further inquiries, if any, and any 
recommendation which the 
Chairman may make. 


8.05 

(a) A matter which is referred to a 
Panel of the Canadian Judicial 
Council pursuant to article 8.04 (d) 
shall be dealt with by a Panel of up 
to five members of the Council 
designated for this purpose by the 
Chairman of the Judicial Conduct 
Committee. The Panel member 
with seniority on the Council shall 
act as Chairman of the Panel. 


(b) The Panel shall review the 

matter and the report of the further 

inquiries, if any, and may: 
(1) refer the matter back to the 
Chairman to cause further 
inquiries to be made; or 
(ii) decide that no investigation 
pursuant to subsection 63(2) of 
the Act is warranted and advise 
the complainant accordingly 
with an appropriate explanation 
where the matter is without 
substance or where the conduct 
is inappropriate or improper but 
clearly is not serious enough to 
warrant removal; or 
(ii) refer the matter to the 
Council together with its own 
report and conclusion that an 
investigation pursuant to subsec- 
tion 63(2) of the Act may be 
warranted. 


(c) If the Panel concludes that an 
investigation may be warranted 
pursuant to subsection 63(2) of the 
Act, it shall specify the grounds of 
alleged misconduct which could 
warrant an investigation. 
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Duties of 
Council 


(d) After the Panel has completed 
its review of a complaint, the 
members of the Panel shall not 
participate in any further 
consideration of the same 
complaint by the Council. 


8.06 

(a) Prior to the Council 
considering the report of a Panel, 
the Chairman of the Judicial 
Conduct Committee shall 
designate up to five members of 
the Canadian Judicial Council 
(other than those who served 

on the Panel) to be available to 
serve on any subsequent Inquiry 
Committee which might be 
established pursuant to the Act. 
The members so designated shall 
not participate in any deliberations 
of the Council in relation to the 
matter in question. 


(b) A copy of the report of the 
Panel to the Council shall be 
provided to the judge, who shall be 
entitled to make written and oral 
submissions to the Council as to 
whether or not there should be an 
investigation pursuant to 
subsection 63(2) of the Act. 


(c) After considering the report of 

the Panel and the submissions, if 

any, the Council shall decide: 
(1) that no investigation 
pursuant to subsection 63(2) of 
the Act is warranted and advise 
the complainant and the judge 
accordingly with an appropriate 
explanation where the matter is 
without substance or where the 
conduct is inappropriate or 
improper but is not serious 
enough to warrant removal; or 
ii) that an investigation into the 
matter shall be held pursuant to 
subsection 63(2) of the Act since 
the matter may be serious 
enough to warrant removal. 


Inquiry 
Committee 


Inquiry 
Committee 
Report 


Request from 
Minister or 


Attorney General 


8.07 

(a) Such investigation shall be 
conducted by an Inquiry 
Committee composed of the 
members designated previously 
pursuant to article 8.06(a) together 
with any additional members 
appointed by the Minister pursuant 
to section 63(3) of the Act. 


(b) The Inquiry Committee shall 
conduct the investigation in 
accordance with sections 63 and 
64 of the Act and shall report its 
conclusions to the Council. 


8.08 

(a) All of the parties before the 
Inquiry Committee shall be 
provided with copies of the 
Committee’s report and shall be 
provided a full opportunity to be 
heard before the Council. 


(b) Where the Council, in its 
report to the Minister pursuant to 
section 65(1) of the Act, departs 
from the report of the Inquiry 
Committee it shall, nevertheless, 
provide the Minister with the 
original report of the Inquiry 
Committee. 


8.09 

(a) Where the Council receives a 
request from the Minister of 
Justice of Canada under subsection 
63(1) or 69(1) of the Act or a 
request from the Attorney General 
of a province under subsection 
63(1) of the Act to conduct an 
inquiry as to whether a judge or 
other person should be removed 
from office for any of the reasons 
set forth in subsection 65(2) of the 
Act, the Chairman of the Judicial 
Conduct Committee shall appoint 


CIE ANNUAL 


ROE PO Re 


67 


VOC 926-7947 


Non-participation 
in deliberations 


Seminars and 


Conferences 


Meetings, 
Seminars and 
Conferences 


up to five members of the Council 
to serve on the Inquiry Committee. 


(b) Such an inquiry shall be 
conducted in accordance with 
articles 8.07 and 8.08 of these 
by-laws as though it were an 
investigation. 


8.10 The Chairman of the 
Canadian Judicial Council and the 
Chief Justice and Associate Chief 
Justice of the Federal Court of 
Canada shall not participate in the 
consideration of any aspect of a 
complaint in any capacity unless 
he or she considers it to be 
necessary to do so in the interests 
of the due administration of 
justice. 


ARTICLE IX 
Judicial Education 


9.01 Pursuant to sections 41(1) 
and 60(2)(b) of the Act the Council 
may authorize judges to attend 
seminars and conferences for their 
continuing education. 


ARTICLE X 


Finance 


10.01 The Chairman of the 
Council is authorized to approve 
the attendance of federally appointed 
judges at meetings, seminars or 
conferences held for a purpose 
related to the administration of 
justice. A judge attending such a 
meeting, seminar or conference is 
entitled to be reimbursed for 
expenses incurred, pursuant to 
section 41(1) of the Act. 
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Finance 


Committee 


Objects 


Amendments 


Notice 


Waiving of 
Notice Period 


10.02 The Finance Committee 
shall prepare for the Executive 
Committee the Council’s annual 
budget for presentation to the 
Commissioner for Federal Judicial 
Affairs. 


10.03 At each meeting of the 
Council the Finance Committee 
shall present a current report on the 
financial affairs of the Council. It 
shall also supervise the financial 
affairs and operations of the 
Council and its committees, and 
undertake such further financial 
assignments that the Council or its 
Executive Committee may direct. 


ARTICLE XI 
Amendment of By-Laws 


11.01 These by-laws may be 
amended by a majority vote of all 
the members of the Council upon 
notice in writing of the proposed 
amendment being given to the 
Executive Director not less than 
30 days before the meeting of the 
Council where such amendment 
will be considered. 


11.02 Upon receiving any such 
notice the Executive Director shall 
forthwith, and not less than 10 
days before such meeting, cause a 
copy thereof to be communicated 
to every member of the Council. 


11.03 Notwithstanding articles 
11.01 and 11.02 the notice period 
for a change to these by-laws can 
be waived by agreement of two- 
thirds of the members present at 
a meeting of the Council. 
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APPENDIX G 


Report of the Canadian Judicial Council to the Minister of Justice 
under ss.63(1) of the Judges Act concerning the conduct of Mr. Justice 
Jean Bienvenue of the Superior Court of Quebec in R. v. T. Théberge, 
October 1996 


The majority of the Canadian Judicial Council, consisting of: 


Chief Justice Lamer (Chief Justice of Canada), Chief Justice Clarke (Nova Scotia), Associate Chief 
Justice Deslongschamps (Quebec), Associate Chief Justice Dohm (British Columbia), Chief Justice 
Esson (British Columbia), Chief Justice Fraser (Alberta), Chief Justice Glube (Nova Scotia), Chief 
Justice Gushue (Newfoundland), Chief Justice Hewak (Manitoba), Mr. Justice Hudson (Yukon 
Territory), Chief Justice Lemieux (Quebec), Chief Justice LeSage (Ontario), Chief Justice 
MacPherson (Saskatchewan), Chief Justice McEachern (British Columbia), Chief Justice McMurtry 
(Ontario), Associate Chief Justice Mercier (Manitoba), Chief Justice Moore (Alberta), Associate 
Chief Justice Morden (Ontario), Associate Chief Justice Oliphant (Manitoba), Associate Chief 
Justice Palmeter (Nova Scotia), Chief Justice Scott (Manitoba), and Associate Chief Justice 
Wachowich (Alberta), 


is of the opinion that Mr. Justice Bienvenue has become incapacitated or disabled from the due execution 
of the office of judge and recommends that he be removed from the office of judge of the Superior Court 
of Quebec. The majority except Chief Justice McEachern rely on sections 65(2)(b),(c) and (d) of the 
Judges Act; their reasons are attached. In separate concurring reasons, which will follow at a later date, 
Chief Justice McEachern relies only on section 65(2)(d). 


The following members of the Council dissent from this decision: 


Chief Justice Bayda (Saskatchewan), Chief Justice Carruthers (Prince Edward Island), Associate 
Chief Judge Christie (Tax Court of Canada), Chief Justice Hickman (Newfoundland), Chief Justice 
Hoyt (New Brunswick), Chief Justice MacDonald (Prince Edward Island), and Associate Chief 
Justice Smith (Ontario). 

for reasons to follow at a later date. 


Antonio Lamer 
Chairman 
September 20, 1996 
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Reasons of all Majority Members except Chief Justice McEachern 


We are in substantial agreement with the conclusions stated by the majority of the Inquiry Committee 
under the heading “Recommendation” in its report dated June 25, 1996, as follows: 


If the judge’s meeting with the jury after the verdict [in which he made comments critical of 
its performance] had been an isolated occurrence, we would merely have expressed our 
disapproval of this violation of paragraphs 65(2)(b) and (c) of the Act, on the assumption that 
such an occurrence would not happen again. The judge’s remarks about women and his deep- 
seated ideas behind those remarks legitimately cast doubt on his impartiality in the execution 
of his judicial office. Yet impartiality is the essence of the office of judge. Accordingly, this 
violation led us to conduct a further analysis to determine whether Mr. Justice Bienvenue had 


become incapacitated or disabled from the due execution of the office of judge. 


That analysis required us to review all the incidents that marked Tracy Théberge’s trial or 
occurred after that trial. We also particularly took account of Mr. Justice Bienvenue’s 
testimony at the inquiry. We find that the judge has shown an aggravating lack of sensitivity 
to the communities and individuals offended by his remarks or conduct. In addition — the 
evidence could not be any clearer — Mr. Justice Bienvenue does not intend to change his 


behaviour in any way. 


Because of his conduct during all the incidents that marked Tracy Théberge’s trial, Mr. Justice 
Bienvenue has undermined public confidence in him and strongly contributed to destroying 
public confidence in the judicial system. In our view, this is the conclusion that would be 
reached by a reasonable and informed person. 


Combining the test used by the Committee of the Canadian Judicial Council in the Marshall 
case and that applied by the Supreme Court to assess judicial impartiality and independence, we 
believe that if Mr. Justice Bienvenue were to preside over a case, a reasonable and informed 
person, viewing the matter realistically and practically — and having thought the matter through 
— would have a reasonable apprehension that the judge would not execute his office with the 
objectivity, impartiality and independence that the public is entitled to expect from a judge. 
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We are therefore of the opinion that Mr. Justice Bienvenue has breached the duty of good 
behaviour under section 99 of the Constitution Act, 1867 and has become incapacitated or 
disabled from the due execution of the office of judge for the reasons set out in paragraphs 
65(2)(b), (c) and (d) of the Judges Act: 


- having been guilty of misconduct, 

- having failed in the due execution of that office, 

- having been placed, by his conduct, in a position incompatible with the due execution of that 
office, 


and we recommend that he be removed from office. 


We are, however, of the view that the question whether Mr. Justice Bienvenue breached the duty of good 
behaviour under s.99 of the Constitution Act, 1867, is one exclusively for consideration by Parliament. We 
have, therefore, only addressed the provisions of s.65 of the Judges Act. 


The totality of the matters dealt with by the Inquiry Committee demonstrably support the majority 
Committee’s conclusion that “Mr. Justice Bienvenue has shown an almost complete lack of sensitivity to 
the communities and individuals offended by his remarks.” Interwoven throughout the evidence is a 
complete lack of appreciation by Mr. Justice Bienvenue of the duties and responsibilities of a judge. 


It is important to note that the majority emphasized that: 


In addition — the evidence cannot be any clearer — Mr. Justice Bienvenue does not intend to 
change his behaviour in any way. 


No attempt has been made by Mr. Justice Bienvenue since the delivery of the report of the Inquiry 
Committee to indicate any intention on his part to, in fact, change his behaviour. 


It is essential to the integrity of the administration of justice that the public have confidence in the 
impartiality of the judiciary. We agree with the majority of the Inquiry Committee that the public can no 
longer reasonably have such confidence in Mr. Justice Bienvenue. 
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Concurring Reasons of Chief Justice McEachern 
September 27, 1996 


I agree with the recommendation of the majority of my colleagues that the Honourable Mr. Justice 
Bienvenue of the Superior Court of Quebec has become incapacitated or disabled from the due 
performance of his office of judge but I would limit the basis for this finding to s. 65(2)(d), that is to say 
by having been placed by his conduct or otherwise in a position incompatible with the due execution of 


his office. 


The standard of proof in this matter is the civil standard of a balance of probabilities. Because of the 


importance of the issues, the grounds must be powerfully persuasive. 


Applying that standard, I am unable to find that Mr. Justice Bienvenue is biased against Jewish persons. 
His unfortunate and entirely inaccurate comment about the Holocaust in the sentencing proceedings was 
a highly insensitive, inappropriate and very bad analogy that should not have been used to assist him to 
describe the nature of the offence with which he was dealing. I note that his apology to the Jewish 
community satisfied those organizations who reported, after meeting with the judge, that they observed no 
evidence of anti-Semitism in his attitude. 


I depart from the reasons of the majority only because, with all possible deference and respect, I do not 
wish to base my concurrence on any grounds except the reasonable apprehension he has created, by his 
words and conduct, that he may permit his strongly held beliefs about the relative qualities of men and 
women to affect the decisions he may be called upon to decide in the course of his judicial duties. 


To put it more bluntly, it is my view that in many cases that arise for decision in the course of the work of 
a busy court, litigants whose cases are assigned to Mr. Justice Bienvenue, both men and women, may 
reasonably apprehend, and be fearful, that in some cases he will stereotype women worse than men, and 
in other cases he will stereotype women better than men. 


These simplistic views, when they intrude into legal proceedings, breach the fundamental equality 
requirements of the Constitution of Canada and the ordinary fairness expectations of litigants in our courts. 
I wish emphatically to record that there can be no reasonable expectation that judges must all have the 
same views about all matters. This case, however, crosses the line because Mr. Justice Bienvenue 
expressed, and later reaffirmed, his idiosyncratic views at a crucial stage in the sentencing proceedings he 
was conducting and thereby created a reasonable apprehension that his unusual views did play a part in 
reaching the sentence he imposed. 
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Moreover, as the evidence shows, Mr. Justice Bienvenue made it clear that he still held firmly to such 
views at the time of the Inquiry hearings, and he thereby lent support to the reasonable apprehension 
created by his sentencing remarks that other litigants would risk unfairness in his court. 


Because it is unnecessary to go further, I disavow reliance upon any of the other grounds apparently relied 
upon by the Inquiry Committee, singly or cumulatively, as sufficient grounds for a recommendation for 
removal even though it appears that Mr. Justice Bienvenue, in the closing days of the trial in question, was 
conducting himself in a manner other than what is expected of federally appointed judges. It is 
unnecessary to decide how those other grounds should be classified or what varying degrees of seriousness 
should be assigned to them. 
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Reasons of the Minority by Chief Justice Bayda 
October 1, 1996 


The issue in these proceedings before the Canadian Judicial Council is whether, to use the words of the 
majority of the Inquiry Committee, “an individual who has been a judge for almost 20 years and whose 
integrity has not been questioned” did, by his conduct during a three-week murder trial, and by his conduct 
in speaking to the news media after the trial, demonstrate that he has become incapacitated or disabled 


from the due execution of his judicial duties and, for that reason, ought to be removed from office. 


Section 65(2)(b), (c) and (d) of the Judges Act are the governing provisions: 


65(2) Where, in the opinion of the Council, the judge in respect of whom an inquiry or 
investigation has been made has become incapacitated or disabled from the due execution of 
the office of judge by reason of 


(b) having been guilty of misconduct, 

(c) having failed in the due execution of that office, or 

(d) having been placed, by his conduct or otherwise, in a position incompatible with the due 
execution of that office, 

the Council, in its report to the Minister under subsection (1), may recommend that the judge 

be removed from office. 


They must be read in conjunction with and interpreted in the light of s. 99 of the Constitution Act: 


99. The judges of the superior courts shall hold office during good behaviour but shall be 
removable by the governor general on address of the Senate and House of Commons. 


The proceedings were initiated by a letter from the Minister of Justice of Canada to Council and a 
letter from the Minister of Justice of Quebec to Council requesting Council to inquire, pursuant to 
the Judges Act, into the conduct of the judge in question, Mr. Justice Bienvenue of the Superior 
Court of Quebec, during and after the murder trial of Ms. Tracey Théberge. 


An Inquiry Committee established in accordance with the Judges Act, and comprising three members of 
Council and two lawyers appointed by the Minister of Justice of Canada, inquired into the judge’s conduct. 
They heard 19 witnesses including the judge, as well as submissions from independent counsel, and the 
judge’s counsel. The Committee considered the matter and prepared a majority and a minority report. 
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Four members signed the former and one the latter. The reports were filed with the Council. The majority 
made findings of fact and law and ultimately concluded as follows: 


We are therefore of the opinion that Mr. Justice Jean Bienvenue has breached the duty of good 
behaviour under section 99 of the Constitution Act, 1867 and has become incapacitated or 
disabled from the due execution of the office of judge for the reasons set out in paragraphs 
ee (c) and (d) of the Judges Act: 
having been guilty of misconduct, 
- having failed in the due execution of that office, 
- having been placed, by his conduct, in a position incompatible ati the due execution of 
that office, and we recommend that he be removed from office. 


After considering the two reports and further written submissions from both counsel, the Judicial Council 
reached a decision — not unanimous — to recommend to the Minister that Mr. Justice Bienvenue be 
removed from office for essentially the reasons given by the majority of the Inquiry Committee. The lack 
of unanimity has given rise to three reports by Council, one by the majority, excluding Chief Justice 
McEachern, one by Chief Justice McEachern supporting the majority decision, and this report by the 
minority. The Council did not hear any oral evidence or any oral submissions. Mr. Justice Bienvenue, 
although given the opportunity, did not appear before Council. 


The majority of the Inquiry Committee made certain findings of primary fact which we accept. We do not, 
however, accept the Committee’s crucial conclusory findings, either of law or fact. The findings of 
primary fact to which we refer are these: 

1. the “Kleenex” remarks to a female juror; 

2. certain uncomplimentary remarks about a parking attendant; 

3. certain inappropriate comments to a female reporter concerning her attire; 

4. remarks to a court official in the judge’s private chambers about the jury’s competence 


and about the accused’s colour and sexual orientation; 


Cn 


meeting of the judge with the jurors after the verdict; 
6. remarks by the judge during sentencing concerning women in general (and about men) 
and separate remarks concerning the victims of the Holocaust; 


7. events that occurred after sentencing. 


It is the sixth and seventh of these, insofar as they particularly concern women, that were the true focus of 
the Inquiry Committee and of Council. It is fair to say that the remarks about women were the catalytic 


force which precipitated the decision to recommend removal. 


PRC de NAN NA TA REP ORD Re A PTE TANT 


15 


/6 


Had those remarks not been made, the improprieties of conduct reflected in the remainder of the primary 
facts (1 to 5) taken separately and cumulatively, would not have been a sufficient basis for the decision 
to recommend removal. They may have given rise to some form of sanction, perhaps even a severe 


disapproval, but not removal. 


It is clear from the Committee’s majority report that, while the majority did not brush aside these other 
improprieties, they were used mainly as a buttress to the conclusion the majority reached regarding the 
consequences that are to flow from the remarks concerning women in general. It is for these reasons that 
we will emphasize the aspect of the Committee’s report that pertains to the remarks about women — 
remarks that none of us believes to be true or appropriate for use by a judge. 


The judge said this about women in his sentencing remarks: 


IT HAS always been said, and correctly so, that when — women — whom I have always 
considered the noblest beings in creation and the noblest (sic) of the two sexes of the human 
race — it is said that when women ascend the scale of virtues, they reach higher than men, 
and I have always believed this. AND it is also said, and this too I believe, that when they 
decide to degrade themselves, they sink to depths to which even the vilest man could not sink. 


ALAS, YOU ARE indeed in the image of these women so famous in history: the Delilahs, the 
Salome, Charlotte Corday, Mata Hari and how many others who have been a sad part of our 
history and have debased the profile of women. You are one of them, and you are the clearest 
living example of them that I have seen. 


After the trial was completed the judge repeated some of these remarks several times to various news 
media. During the hearing before the Inquiry Committee the judge reaffirmed his belief in the truth of 
these remarks. The judge intimated that the genesis for the belief was his cultural and religious upbringing 
and the reality that a like belief has been held by many thinkers over the centuries. He made it quite clear 
that he would not readily be disabused of that belief. 


The first point to note is that the misconduct alleged against the judge consists of words spoken by the 
judge in the context of a judicial proceeding. It is important to keep that context in mind. A judge 
performing his or her judicial function acts in a very different capacity from a judge who chooses to speak 
extra-judicially on a certain subject. A judge performing his or her judicial function needs to examine all 
sides of a particular question, not only the side favoured by one party to the proceeding or the side favoured 
by a large segment of the population who may have an interest in the proceeding. He or she needs to give 
full consideration to individual interests and should, generally speaking, be more concerned with protecting 
those individual interests than with pursuing communal goals. The area of communal goals is better left 
to the legislature whose job it is to enunciate general policy and enact the means to achieve the policy 
goals, and to the executive branch of government whose job it is to carry into effect such legislative policy. 
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In the course of examining all sides of a question and giving full consideration to individual interests, a 
judge is apt to play the role of a devil’s advocate, to think out loud and to use language — sometimes 
appropriate, sometimes inappropriate — that one side or some segment of society may find unacceptable. 
For example — a judge may feel it necessary in the interests of justice, to tell a litigant that he or she is 
an “unmitigated liar” or that society will no longer put up with the litigant’s “brutal propensities” or 
“lawless attitude” and so on. Anyone familiar with judicial proceedings will readily recognize this sort of 
exercise and ought to be very loathe to restrict judges from engaging in it. 


Moreover, it is important and sometimes essential that a judge speak his or her mind, giving full reasons 
for reaching a decision. Not only is this important to litigants it is also important to courts of appeal 
reviewing the judge’s decision. They ought to be in a position of some certainty if they are to rule on 
whether a judge erred in his or her conclusions and if so where the error occurred. Any restriction that 
inspires judges to keep their reasons to themselves, generally speaking, should be discouraged, as it does 
not auger well for the administration of justice. And lastly, in this respect, it is important to keep in mind 
that remarks made in the course of a judicial proceeding are subject to the scrutiny of a court of appeal and 
any injustice created by reason of a judge’s unacceptable belief is correctable. 


It logically follows that from the standpoint of disciplinary consequences which ought to flow from a 
judge’s improper remarks, remarks made during judicial proceedings ought not to be judged as harshly as 
those made extra-judicially. That, of course, does not mean a judge can with impunity say whatever he or 
she wants during a judicial proceeding, but it does mean that the boundaries are different for the two 
contexts. Did the judge cross the boundary in the present case? It is necessary to consider this question 


from two perspectives: substance and perception. 


In our respectful view the belief voiced by the judge reflected a predilection or predisposition, even a bias 
perhaps, regarding both men and women that is unacceptable to many people in our society and actually 
repugnant to some, perhaps many. The basic question that needs to be examined is this: What effect, if 
any, does the “having” of this predilection, predisposition, or bias by a judge, have upon the ability and the 


capacity of a judge to perform his or her judicial functions? 


Every judge knows, and every reasonably informed person not a judge who approaches the issue 
objectively ought to know, that like every other member of the human species all judges have certain 
predilections. Judges are not — and society does not want them to be — intellectual eunuchs devoid of 
any philosophy of life, of society, of government or of law and a judge’s world is the same as the public’s 
— à world of realism rather than a world of idealism. The critical question is not: Does the judge have a 
predilection? Rather the critical question is: Is the judge able and prepared to set the predilection aside 


and not put it to work in the exercise of his or her judicial functions? 
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Where the misconduct alleged against a judge centres on some unacceptable predilection the judge is said 
to have, what is the threshold for determining whether the judge is guilty of misconduct, or has failed in 
the due execution of the office of a judge, or has been placed in a position incompatible with the due 
execution of this office? The threshold is not whether there is proof the judge in fact has that predilection. 
Nor is the threshold whether the judge is able or intends to shed the predilection. Shedding the 
predilection or not shedding it is still a question of “having” or “not having” the predilection. The 
threshold has to go beyond “having.” It is whether there is proof the judge has in fact recurringly in the 
past put the predilection to work to the detriment of litigants or in all likelihood intends in the future to 
recurringly put it to work to the detriment of litigants. 


If merely “having” a predilection were sufficient, it is not difficult to envision consequences resembling 
kafkaesque scenarios, and questions that are downright disturbing. Would judges’ past writings, speeches, 
judgments, etc. be scrutinized to detect evidence of certain kinds of unacceptable predilections? Would 
the results produce a proliferation of Inquiry Committees looking into the “conduct” of misspoken judges? 
Would some sort of “thought” police become a reality? Would judgments need to be tailored and crafted 
with care and precision heretofore not imagined? Does society want its judges to become easier shooting 
targets for certain disenchanted segments of society? Does the making of judges into easier shooting 
targets enhance or diminish the administration of justice in the eyes of the reasonably informed members 
of society? Will judges be prompted to cull from their judicial vocabularies such Shakespearian phrases 
as “pure as Caesar’s wife,” and such pedestrian everyday expressions as “christian charity” or “godlike 
features” which, until now, have simply rolled off one’s tongue? 


Our form of democratic society envisages a judiciary unfettered in its ability to think and unhobbled in its 
capacity to hold views that do not accord with those of the mainstream. To be removed from office for 
merely “having” a predilection or predisposition or bias flies in the face of the legitimacy of that unfettered 
and unhobbled judiciary. 


The next question which needs to be examined is this: What is the proof in the present case of Mr. Justice 
Bienvenue’s “having” the predilection and “putting it to work to the detriment of litigants.” When he 
spoke the impugned words in the course of sentencing, he clearly affirmed that he had the predilection. 
When he spoke to the media in the days after the trial he reiterated the words. This amounted to nothing 
more than a re-affirmation that he has the predilection. When confronted before the Inquiry Committee 
he again re-affirmed he has the predilection. He also confirmed that he either would not or could not 
readily shed it. But as noted, not shedding it does not put the analysis past the “having” stage. The 
threshold stage is putting the predilection to work to the detriment of litigants. 
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Is there proof that Mr. Justice Bienvenue put this predilection to work before the Théberge case took place? 
The answer is no. The only evidence in this regard is that upon which the Inquiry Committee found Mr. 
Justice Bienvenue to be “an individual who has been a judge for almost 20 years and whose integrity has 
not been questioned.” It must be remembered that the terms of reference of the Inquiry Committee did not 
include an investigation of Mr. Justice Bienvenue’s conduct preceding the Théberge case. 


Is there proof that Mr. Justice Bienvenue put the predilection to work in the Théberge case to the detriment 
of Ms. Théberge? Again, in our respectful view, the answer is no. The Committee made no finding of fact 
that would assist in this respect. The only item of evidence that may be interpreted as tending to show that 
predilection at work is the decision by Mr. Justice Bienvenue to impose a 14-year parole ineligibility on 
Ms. Théberge’s life sentence despite the jury’s recommendation of the minimum 10-year period of 
ineligibility. Whether it is possible for that circumstance to be interpreted as the predilection at work is 
one thing. Whether in fact it should be interpreted that way is quite another. There is not the slightest 
indication that given the viciousness of the killing the judge would not have made an identical ruling had 
the offender been a male rather than a female. Even if the judge’s ruling can be shown to be the 
predilection at work, this is only one instance of that happening. One instance is hardly evidence of 
recurrence. Furthermore, the way to correct that one instance is — as has been done — to refer this 
justiciable matter to the Court of Appeal. That is where the matter rightfully belongs. This one instance 
is hardly a matter for the Canadian Judicial Council to use as a spearhead for a recommendation consisting 
of the draconian step of an irrevocable removal of the judge from office. 


That leaves for determination the presence of proof of whether Mr. Justice Bienvenue intends in the future 
to “recurringly put the predilection to work to the detriment of litigants.” In our respectful view there is 
not the slightest evidence of the judge’s future intent in respect of putting his predilection to work. There 
is, as noted earlier, evidence of his inability or disinclination to shed his predilection (perhaps: even 
evidence of his reluctance to express contrition) but, also as noted, all that is evidence of “having” not of 
“putting the predilection to work” — a distinctly different factor. When the Inquiry Committee found “In 
addition — the evidence could not be any clearer — Mr. Justice Bienvenue does not intend to change his 
behaviour in any way,” it must have confused “behaviour” with “having.” It could not have been referring 
to “putting the predilection to work” because there was no evidence of his “putting the predilection to 
work” in the past. And since there was no evidence it makes no sense to talk about “no change” to that 
“behaviour.” The Committee was obviously confusing “having” with “behaviour” or referring to some 
other kind of behaviour. There is no presumption in law or in the realm of common sense that having a 
predilection and being disinclined or unable to shed it will automatically mean that the judge will put the 
predilection to work to the detriment of the litigants either at every opportunity or from time to time. To 
make the presumption in this case is unfair to Mr. Justice Bienvenue and puts at risk every other judge in 
the country against whom a like presumption might be made in respect of whatever general predisposition 
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it is the judge may have. The presumption that ought to be made is that the judge, as judges have been 


doing from time immemorial, will engage his or her professionalism and will set aside such predis- 
positions as often as is required. The presumption should prevail unless there is evidence to the contrary. 


In summary it is our respectful view the majority of the Inquiry Committee made two critical interrelated 


errors. 


The first is this: The majority did not make the crucial distinction between “having” a predilection and 
“putting it to work to the detriment of litigants.” This is evident in at least two conclusory findings made 


by the Committee: 


Because of his [having] ideas about both women and men, Mr. Justice Bienvenue’s 
impartiality in the execution of his judicial office has legitimately been called into question. 


Like anyone else, a judge can have a bad day. In this case, the breaches of ethics brought to 
our attention — the judge’s repeated remarks about women and the comments he made to the 
jurors after their verdict — are serious and, as with the other incidents alleged against him, 
have not been retracted by him. We are therefore not dealing here merely with strong 
language. (italics added) 


The second is this: The majority found that having a predilection and being unable or disinclined to shed 
it is the same as putting the predilection to work. Alternatively the majority applied a presumption that 
being unable or disinclined to shed the predilection is automatically followed not by a setting aside of the 
predilection but by putting the predilection to work to the detriment of litigants. 


In our respectful view the majority of this Council repeated those same two errors. In its report it says, 
“No attempt has been made by Mr. Justice Bienvenue since the delivery of the report of the Inquiry 
Committee to indicate any intention on his part to, in fact, change his behaviour.” (One gets the distinct 
impression the majority would have been prepared to absolve Mr. Justice Bienvenue had he shown some 
contrition or expressed penitence.) Although it is not entirely clear, it would appear that when the majority 
of Council speaks of “behaviour” they mean “having” the predilection concerning women. When they 
speak of “change” they mean shedding the predilection concerning women. By “behaviour” they do not 
mean and could not mean “putting the predilection to work” because there is no evidence of the 
predilection being put to work in the past. The corollary, of course, is that there could be no “change” to 
“putting the predilection to work.” 


The foregoing analysis deals primarily with the issue from the perspective of substance. From that 
perspective, the basic question should properly read: What effect, if any, does the “having” of the 
predilection by a judge, have upon the actual ability and the actual capacity of a judge to perform his or 
her judicial function? The answer as we have seen is none. 
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From the perspective of perception the basic question becomes: What effect, if any, does the “having” of 
the predilection by a judge have upon the perceived ability and the perceived capacity of a judge to perform 
his or her judicial function? The majority of the Committee reached this conclusion: 


Because of his conduct during all the incidents that marked Tracy Théberge’s trial, Mr. Justice 
Bienvenue has undermined public confidence in him and strongly contributed to destroying 
public confidence in the judicial system. In our view, this is the conclusion that would be 
reached by a reasonable and informed person. 


Combining the test used by the Committee of the Canadian Judicial Council in the Marshall 
case and that applied by the Supreme Court to assess judicial impartiality and independence, 
we believe that if Mr. Justice Bienvenue were to preside over a case, a reasonable and 
informed person, viewing the matter realistically and practically — and having thought the 
matter through — would have a reasonable apprehension that the judge would not execute his 
office with the objectivity, impartiality and independence that the public is entitled to expect 
from a judge. 


The majority of Council agreed. 


With the greatest of deference to both the majority of the Committee and the majority of Council we 
strongly disagree that a reasonable and informed person would assess the remarks concerning women in 
this harsh fashion and would in the end have the complete lack of confidence and the reasonable 
apprehension described by the majority of the Committee (and agreed with by the majority of the Council) 
to the point where he or she would vote to remove Mr. Justice Bienvenue from office. 


A reasonable and informed person by definition would make the assessment and view all of the issues 
objectively. That means the person would need to set aside any biases, predilections or predispositions he 
or she had, and not “put them to work” in making the assessment. A reasonable, informed and objective 
person would need to consider a series of relevant factors and would likely ask and answer questions such 


as these: 


1. Is having a predilection enough to render a judge incapable, or must there be more? For example, must 
there be a “putting to work” of the predilection? We have already seen where “having” alone leads. A 
reasonable, informed, objective person should easily be able to come to the same conclusion. 


2. Where did Mr. Justice Bienvenue get these ideas? A reasonable, informed and objective person would 
know that the ideas reflected in Mr. Justice Bienvenue’s words have been around for centuries. One 
does not need to be a biblical scholar to know that both the Old and New Testaments are replete with 
thinking not unlike that reflected in Mr. Justice Bienvenue’s words. If he was brought up in a Judeo- 
Christian culture, and he apparently was, it is not difficult to understand why he would think this way. 
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He, of course, is far from alone in having these outdated beliefs. Some institutions in our society 


continue to promote this sort of thinking. 


A reasonable, informed and objective person will quickly recognize that Mr. Justice Bienvenue is 
continuing to trade in a variant of the stereotypical view about the essential personalities and 
characteristics of men and women. The view, once orthodox and mainstream was universally held by 
leaders and other members of society including our law makers — parliamentarians and judges — and 
our appointers of judges. It found expression in our many institutions such as our schools and churches, 
in our many intellectual, social, cultural and sport associations, and, in our laws — both statutory and 
judge-made. To quickly remind oneself of the type of laws that prevailed, one needs only to read such 
recent decisions by the Supreme Court of Canada as R. v. Seaboyer, [1991] 2 S.C.R. 577 and R. v. 
Butler, [1992] 1 S.C.R. 452 and some custody cases espousing principles, as for example those 
embodied in the “tender years doctrine” (see Talsky v. Talsky, [1976] 2 S.C.R. 292). 


The stereotypical view is the progenitor of what is now considered idiosyncratic thinking and a bias, 
predisposition or predilection unfavourable to women. A reasonable, informed and objective person 
who encounters someone in authority who is continuing to trade in the view may be concerned, 
disappointed, perhaps even surprised. But given the view’s recent pervading, universal, long-term reign 
and its continuing currency in some circles, he or she would hardly be “shocked” — to borrow a term 
from the Marshall test referred to by the Committee. 


. But this is 1996, is it right for judges to have these kinds of outmoded views and beliefs? The answer 


is no, but the shift from what was orthodox and mainstream to what is now unorthodox and passé is an 
evolutionary one, not a precipitous one reminiscent of a revolution. It is only in relatively recent times 
that the evolution has been making progress. Some judges were quick to adjust and adapt. Others have 
not been so quick. In order to consummate and complete the evolution now well underway should one 
resort to a “sledge hammer” approach to beat into submission the remaining judges who still think that 
way? Or should one opt for a more sophisticated and in the end a more practical approach respecting 
Mr. Justice Bienvenue and the remaining judges? A reasonable, informed and objective person would 
have no difficulty in answering the first question in the negative and the second in the affirmative. 


. Is there some way other than removal from office that one could use to ensure that Mr. Justice 


Bienvenue does not continue to trade in his stereotypical belief (thereby running the risk of putting his 
predilection to work)? Social context education is clearly a viable avenue and in the end a very real 
practical approach. There was no evidence before the Committee or before Council that Mr. Justice 
Bienvenue has been putting his predilection to work during the past twenty years he has been a judge. 
(As noted his past conduct before the Théberge trial took place was not before the Committee or 


Cod! ONIN INI ANE IE IB IP OIE oC I OOK s DZ 


Council.) With proper and repeated education, there should be very little difficulty ensuring his 
predilection is not “put to work.” Indeed with proper education and time he may even become 
convinced that his belief is bad, and should that occur one would not need to be concerned about his 
putting to work the predilection it reflects. A reasonable, informed and objective person would likely 
conclude that it is much too early to say that he is so irredeemable that one should metaphorically “put 
him behind bars and throw away the key.” 


5. Does the fact the words were spoken by Mr. Justice Bienvenue in court and not extra-judicially make 
a difference? A reasonable, informed and objective person would after reflection conclude that there 
is a difference, for the reasons outlined earlier. He or she would conclude that any injustice resulting 
from the words spoken on this one occasion should properly be dealt with by a court of appeal and not 
by a disciplinary body. Had there been a pattern of such conduct — a recurrence — the matter might 
need to be viewed in a different light. But there is no evidence of such a pattern. 


6. Does the removal of one judge for speaking unacceptable words solve what may be a minor (in terms 
of numbers) institutional problem? In the decision to remove the judge in these circumstances, is there 
an element of “judicial cleansing,” something in the nature of a “judicial crucifixion” in expiation of 
past and future “sins of the judiciary,” a purported reconciliation of the judiciary with the public? One 
would hope not but one is not entirely sure. 


7. Does removing Mr. Justice Bienvenue for “having” a predilection affecting men and women mean that 
other judges having other predilections, such as predilections favourable or unfavourable towards 
abortion, environmental despoiling, big business, the media, governmental bureaucracy, gambling, gun 
control and so on, ought also to be removed? Would it make any difference if the judge not only held 
a predilection concerning a subject matter but a bias against the persons involved with the subject 
matter (e.g. abortionists, pro-lifers, polluters, bureaucrats, gamblers, etc.)? Were the answers to the first 
and perhaps the second question “yes” the ranks of the judiciary would be depleted quite dramatically. 
A reasonable, informed and objective person would appreciate the total undesirability of the 
consequence to society of removal for having such predilections and biases but, more important, would 
conclude that judges should be presumed to be able and willing to set aside their predilections and 


biases. 


This series of questions is not intended as an exhaustive list. There are other questions that may need to 
be considered. In the result we are confident that a reasonable and informed person, viewing and assessing 
the circumstances objectively would not acquire an apprehension and a lack of confidence of the type 


described by the majority of the Committee and the majority of Council. 
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It is unfortunate that the majority of the Committee treated itself as a court and the proceedings before it 
as a court proceeding where there is a lis inter partes rather than as a tribunal with no lis before it but 
whose primary role was a search for truth (as the Supreme Court of Canada held in Ruffo v. Conseil de la 
magistrature, [1995] 4 S.C.R. 267). 


Had the Committee not overlooked this aspect of its raison d’etre it would not have excluded a 
consideration of the results of a poll Mr. Justice Bienvenue’s counsel sought to introduce. We, as members 
of Council, would very much have liked to interpret the results of that poll for ourselves rather than have 
been left in the dark. The poll may have been a better source of information than the editorial writers for 


some of the Quebec press whose views were readily available to all Council members. 


The majority of the Committee in its report said this: “Under the Act, this Committee is responsible for 
assessing the judge’s conduct.” The Committee seemed to overlook the fact that s. 65(2) of the Judges Act 
places that responsibility on Council. As Council members, we would have appreciated any help we could 
get, including poll results, to which we could have ascribed whatever weight we thought proper, in order 
to make a proper assessment of the state of the public’s confidence in the judiciary and public’s 


apprehension or lack of it, concerning Mr. Justice Bienvenue. 


In our respectful view too much emphasis was placed by the majority of both the Committee and the 
Council upon what judges think the public’s reaction ought to be rather than upon what the public’s 
reaction actually was. In a matter as serious as the one concerning the removal of a judge, the public 
whose judges we are, ought to have more direct say, even at this stage of the proceedings, about what is 
their apprehension of bias and their lack of confidence or otherwise in the judiciary. 


To this point we have dealt only with the remarks concerning men and women and have not dealt with any 
of the other improprieties found by the Committee. In our respectful view those other improprieties — 
the buttress for the decision to remove — when put into the crucible of scrutiny either separately or 
cumulatively fare no better than the remarks concerning men and women — the main pillar for the 
decision to remove. If the main pillar falls, the buttresses either fall or are considerably diminished in 
importance from the standpoint of a decision to remove. 


The only conduct other than the remarks concerning women and men that could possibly fall into a 
category serious enough to consider removing a judge from office were the remarks concerning Jews and 
the Holocaust. 
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It is clear from the evidence considered by the Committee that these remarks, after due explanation and 
apology by Mr. Justice Bienvenue, did not raise in the minds of those most closely affected by them the 
lack of public confidence in the judiciary or the apprehension of bias held by the Committee to have been 
raised by the other improprieties. Although the remarks were flagrantly insensitive, hurtful, and grossly 
inappropriate, the Committee did not find any misconduct on the part of Mr. Justice Bienvenue attributable 
to the remarks concerning Jews and the Holocaust. In our respectful view this was a proper finding. By 
making no reference to this matter in its report the majority of Council appears to have agreed with the 
Committee’s finding as well. 


In view of the decision reached by the majority of Council it was not necessary for us, the minority, to 
consider whether Mr. Justice Bienvenue’s conduct, taken as a whole, during the trial of Ms. Théberge 
ought to attract some sanction other than removal from office. And we, of course, make no finding in that 
respect. We are, however, prepared to say that, given the primary facts found by the Committee, we found 
the conduct of Mr. Justice Bienvenue, taken as a whole, unacceptable, insensitive, and of a type that we 
do not at all condone. 


Before closing we desire to raise three procedural questions that were not put before either the Inquiry 
Committee or Council. We raise the questions not because we have made any decisions relating to them 
(we have not) but as suggestions for Council to consider sometime in the future in an effort to improve our 


disciplinary procedures. 


One wonders whether the Inquiry Committee, essentially a fact finding, investigative tribunal, would not 
have been well advised, given the circumstances of the present case, to canvass the entire federally- 
appointed judiciary to seek the judiciary’s opinion on the relevant questions of the public’s lack of 
confidence and reasonable apprehension and the resultant incapacity or disability of the judge to further 
perform his judicial functions. As a fact finding body with no Jis before it, is not the Committee (and 
ultimately Council) entitled to all the intelligent help it can get on issues like these? The results of the 
“canvass” would simply have been another “primary fact” available to the Committee and Council to 
consider. The results would not have been determinative. Rules of evidence governing court procedure 
should not hold sway where no lis is involved. Somehow it does not seem right or advisable for the 
Committee or Council to arrogate to itself all the wisdom necessary to decide an issue as troubling and as 
far reaching as the removal of a long-serving federally-appointed judge, particularly where the service is 
described as “with integrity.’ Moreover, is there not a similarity in process between a canvass of 
approximately 950 judges and a vote of 399 members of the House of Commons and the Senate acting 


under s. 99 of the Constitution Act? 
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The second suggestion pertains to the Committee’s power, right, or obligation to recommend removal. 


There is some doubt whether it has this power, right, or obligation under the Act. If the Committee does 
have it, perhaps it should not. Council members considering any disciplinary measure as serious as 
removal should approach the issue with a completely open mind and should not feel strait-jacketed by a 
Committee’s recommendation. Perhaps the Committee ought to be what the law says it ought to be, 
namely, a fact finding, investigative body, leaving it to Council to decide whether any sanctions or further 
steps should flow from the facts found by the Committee. Perhaps the Committee should be entitled to 
say: “We think there is nothing here for Council to consider” or “we think there is something here for 
Council to consider,’ in much the same way that a judge sitting on a preliminary inquiry finds that there 
is sufficient evidence for a matter to proceed to trial or that there is no sufficient evidence. 


It may well be that Council’s position in relation to the Minister of Justice and Parliament should be similar 
to the position we suggest for the Committee in relation to Council. 


The third suggestion relates to the composition of the Inquiry Committee provided for in s. 63(3) of the 
Judges Act. This subsection vests in the Minister of Justice for Canada the power to appoint to the Inquiry 
Committee “such members, if any, of the bar of a province, as may be designated by the Minister.” Apart 
from the constitutional issue which the presence of such a power raises (considered in the Gratton 
inquiry), there is some question about the propriety — from the standpoint of fairness — of the Minister’s 
having or exercising such a power where the Minister instituted the inquiry pursuant to s. 63(1). It is 
unusual to say the least for a complainant to have the power to appoint a percentage — in the present case 
40% — of the adjudicators or assessors who are required to examine and rule upon certain issues arising 
out of the complaint while the person complained against has no such similar power. 


These three suggestions raise issues that we think ought to be explored further. 
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Preface 


As our society evolves, so does the role of its 
judiciary. 

Issues of justice and equality are continuously 
being framed in new ways, and judges must 
understand and respond to these dimensions, 
while retaining their special position of inde- 


pendence and public trust. 


Judges are expected to maintain a measured 
distance from governments and others in order 
to be able to make impartial decisions. At the 
same time, those decisions place them at the 
centre of many current debates about social 
change and social values. As such, the require- 
ment for impartiality must not force them to 
isolate themselves from their communities or 
be insensitive to the issues and concerns that 


come to them for adjudication. 


To strike this balance, judges must continuously 
reflect on their responsibilities and actions, on and 
off the bench. This annual report covering the 
1997-98 fiscal year discusses three initiatives of the 
Canadian Judicial Council to help judges do so. 


¢ Working with the National Judicial Institute, 
the Council seeks to provide judges with oppor- 
tunities for “comprehensive, in-depth and cred- 
ible” education in Canada’s evolving social 
context. The Social Context Education initiative 
described in this report helps make judges more 
aware of the many dimensions of the diverse 


society within which they function. 


¢ The Council has been concerned for some time 
that the appointment of judges to head commis- 
sions of inquiry can disrupt the work of their 
courts and impair their appearance of inde- 


pendence, particularly when inquiries operate 


without deadlines and venture into partisan 
issues or criminal or civil wrongdoing. The 
Council adopted the position that such appoint- 
ments should be accepted only when they would 
not impair the work of the court or the future 
work of the judge. This position was communi- 
cated to federal and provincial governments, 


and was received favourably. 


e During the year, the Council substantially 
concluded its work on the Ethical Principles for 
Judges, a landmark document subsequently 
released for distribution to judges, lawyers, law 
schools, the media and the general public. Four 
years in the making, this document represents 
the results of intense consultation with judicial, 
legal and academic communities across the 
country. It is a compendium of advice to judges 
on the many difficult ethical issues they face in 
their obligations to reinforce their independence, 
act with integrity and diligence, assure equality 
to all before the law, and maintain judicial 


impartiality. 


The Canadian Judicial Council remains dedicated 
to supporting judges in their complex and 
demanding role, and working for the effective 


administration of justice in Canada. 


En ———— 


The Right Honourable Antonio Lamer, PC, C.J.C. 
Chairman 

Canadian Judicial Council 

Spring 1999 
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REPORT + 1997-98 


I. The Canadian Judicial Council 


MADE 


Members of the Canadian Judicial Council at the September 1997 Annual Meeting in Quebec City 


GENERAL OVERVIEW 


This report covers the activities of the Canadian 
Judicial Council for the period April 1, 1997 to 
March 31, 1998. It is the 11th annual report 
published by the Council. 


The Canadian Judicial Council was established by 
act of Parliament in 1971. The Council’ statutory 
mandate is set out in subsection 60(1) of the Judges 
Act (Appendix C), which declares that its objects 
are “to promote efficiency and uniformity, and to 
improve the quality of judicial service in superior 


courts and in the Tax Court of Canada.” 


The Council has 36 members. They include the 
chief justices and associate chief justices, chief 
judge and associate chief judge of all courts whose 
members are appointed by the federal government. 


The senior judges of the Supreme Court of the 


Yukon Territory and the Supreme Court of the 
Northwest Territories share a seat, serving alter- 


nate two-year terms. The members serving during 


199798 are listed in Appendix A. 


The Councils four areas of activity, discussed in 


subsequent chapters of this report, are: 

e the continuing education of judges; 

e the handling of complaints against federally 
appointed judges; 

¢ developing consensus among Council members 


on issues involving the administration of justice; 


Ms making recommendations to the federal 
government, usually in conjunction with the 
Canadian Judges Conference, on judicial 


salaries and benefits. 
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The Council is required by statute to meet once 

a year, but its practice for some years has been 

to meet twice — in Ottawa during the spring, 

and outside Ottawa in the fall. The Council's 
September 1997 meeting was held in Quebec City. 


Members devote much time and effort to work 
carried out through standing and ad hoc commit- 
tees and working groups, which deal with specific 
questions and continuing responsibilities of 

the Council. Committee membership as of 

March 31, 1998, is found in Appendix B. 


The Council is served by an executive director, a 
legal officer and two support staff, located at the 
Council’ office in Ottawa. The expenditures for the 
year are set out in Appendix E. 


COUNCIL MEMBERS SEMINAR 


Since 1992, its 20th anniversary year, the Council’ 
practice has been to hold a seminar for members in 


conjunction with its spring meeting. 


The March 1998 seminar was entitled “Social 
Context Education: Why, What, Where, When?” 
and focussed on judicial education being developed 
and undertaken by the National Judicial Institute 
at the request of the Council. The origins and 
status of the initiative are described under Judicial 


Education in Chapter 2 of this report. 


In introducing the seminar, Chief Justice Lamer, 
Chairman of the Council, recalled that the project 
was born of a Council resolution in March 1994 


calling for social context education that is “compre- 


hensive, in-depth and credible.” He added: 


I have always emphasized the importance of 
this project to the administration of justice in 
Canada. In particular, I believe that it can assist 
us in pursuit of equality before the law. The 
project is designed to make those who partici- 
pate in it better judges, by making them more 
aware of the broader social, economic, cultural 
and political context within which we judges 


function in a society as diverse as Canada. 


Seminar Participants 


Judge Dolores Hansen 
Executive Director, National Judicial Institute 


Mr. Justice John McGarry, Ontario Court 
of Justice (General Division) and 

Judge Donna Martinson, Provincial Court 
of British Columbia 

Project Co-Chairs 


Professor Rosemary Cairns-Way 
Project Co-ordinator 


Dr. Sheilah Martin, Professor Nitya Iyer and 
Professor Joanne St. Lewis 
Members of the Program Development Group 


Mr. Justice Casey Hill, Ontario Court 
of Justice (General Division) and 

Mr. Ed Eduljee, President of the 
Heritage Institute 

Members of the Advisory Committee 


Prof. Cairns-Way said social context education 
is “education about the social backdrop against 
which, or out of which, individual litigants and 
particular issues appear before the courts. It is also 
about the jurisprudence which arises from new 
laws requiring substantive equality.” The program- 
ming challenges judges to reflect on the complexity 
of the issues that they face and to develop their 
own responses to the challenges of judging in a 


diverse society. 


She noted pilot community consultations held in 
Vancouver and Halifax, programs in a total of five 
provinces in 1997-98, and programs in all provinces 


by the spring of 1999. 


Professor Cairns-Way noted that in its 1994 
resolution the Council had highlighted gender, 
race and Aboriginal perspectives as important 
social context issues. However, in their consulta- 
tions with judges, the Advisory Committee and 
Program Development Group, the NJI leaders 
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had been reminded that conditions of disadvan- 
tage lead to systemic discrimination and unequal 
access to justice. It is essential to take into account 
issues such as disability, low literacy and sexual 
orientation, ways in which race and gender inter- 
sect and overlap, and how poverty affects equal 


access to justice. 


Mr. Justice McGarry underscored the time- 
consuming but important planning steps necessary 
for effective seminar development, and its benefits 
in securing the long-term commitment for the 
judges involved. A guiding principle is local 
delivery — “we will come to you rather than 

have everybody come to Ottawa.” 


Dr. Martin said one of the biggest challenges 
about social context education is that it deals with 
equality and requires that we have a truly inclusive 


Justice system. 


Equality is a new concept in terms of legal prin- 
ciples. It is a hard concept and it has an exten- 
sive application. We know that the equality 
guarantees introduced in the Canadian Charter 
require judges and courts and analysts to view 
matters in context, to make comparative assess- 
ments, to look at power differentials, to focus on 
domination, on hierarchies and to view matters 
from their historical, political and social perspec- 
tives so that we are in a better position to ensure 
that everyone who comes before the law is 


treated with equal dignity, concern and respect. 


Dr. Martin also noted that accommodating the 
concept of substantive equality into law and prece- 
dent will be one of the foremost challenges faced 
by our justice system. New norms must take root 
in modern jurisprudence. Shifts have occurred in 


notions of objectivity. 


Social context education requires an adaptability 
and a “stretching into zones of discomfort. It is 
taking the risks to learn more. . . . its one that goes 
to the core of the fitness of our judicial system to be 
responsible to the many different people that this 


system serves.” 
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Judge Martinson discussed the importance of 
consulting community leaders, community workers 
and individuals from communities involved in 
judicial education; working through pilot projects; 


and conducting ongoing assessments. 


Mr. Eduljee said community consultations help 
move beyond being parochial to being inclusive, 
introduce respect for judicial decision making in the 
courts at large and increase community confidence 


that they will receive justice before the courts. 


Prof. Iyer spoke of the unfortunate reality of racism 
in our society. She said judges must be sensitive to 
the fact that assumptions are in fact made on the 
basis of race. Judges must be seen as credible, 
impartial and fair in the face of unfortunate preva- 
lence of inter-racial tension and suspicion. They 
must strive for judicial openness and candour 
rather than pretending that the problem doesn't 
exist and recognize that race does matter in that 
people have vested it with social significance. What 


is required is: 


...a notion of judicial impartiality that is openly 
sensitive to the social significance of colour in a 
way that does not legitimate assumptions about 
racial allegiances but by acknowledging them in 
a sensitive way, actually does some work 
towards dispelling them and reducing the 


tendency to make assumptions based on race . . . 


Mr. Justice Casey Hill concluded the seminar with 
the observation that law is a social mechanism and 
that, at times, the court is a major institution of 
social change and reform. Equality is a constitu- 
tional norm and a fundamental concept that must 
inform the courts’ over-arching obligation to be fair 


and impartial. 


The challenge for the future as we continue to 
seek to dispense impartial justice, I think, is to 
continue the education process you began, 
allowing us to integrate values respective of 
diversity, equality and tolerance in a fashion 


promoting fairness to all concerned. 
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2, Judicial Education 


OVERVIEW OF RESPONSIBILITIES 
When the Council was created in 1971, little 


continuing education was available for the approxi- 
mately 440 federally appointed judges. Parliament 
provided that the Council could, pursuant to para- 
graph 60(2) (4) of the Judges Act, “establish semi- 
nars for the continuing education of judges.” From 
the Council's inception it was recognized that a 
judiciary in a dynamic and changing society must 


constantly renew its intellectual resources. 


The Council addresses its role of providing oppor- 
tunities for continuing education of judges through 
its Judicial Education Committee, which recom- 
mends education conferences and seminars to be 
designated for attendance by judges and reim- 


bursement of expenses under subsection 41 (1) 


of the Judges Act. 


It should be noted, however, that judges have 
opportunities other than through the auspices of 
the Council for education and training programs. 
As authorized or required through provincial judi- 
cature acts, individual courts can undertake educa- 
tional programs. In addition, individual chief 
justices, under subsection 41 (2) of the Judges Act, 
can authorize the reimbursement of expenses 
incurred by judges of their courts in attending 


certain meetings, conferences and seminars. 


As discussed below, the Council’s Study 
Leave Committee reviews applications and 
recommends judges for the Study Leave 


Program at Canadian universities. 


AUTHORIZATION FOR REIMBURSEMENT 
OF EXPENSES 


The Judges Act, subsection 41(1), provides for 
payment of the expenses of judges attending 


designated education conferences. 


The Council authorizes reimbursement of 
expenses, in most cases for a specific number of 
judges to attend particular seminars and confer- 
ences that the Judicial Education Committee 
believes will be important and beneficial to the 
participating judges. 


The Office of the Commissioner for Federal 


Judicial Affairs administers the resulting claims. 


National Judicial Institute (NJI) Programs 


The Council works in co-operation with the 
National Judicial Institute (NJI), which plays a 
co-ordinating role in judicial education according 
to agreed educational standards. The NJI, a non- 
profit organization funded by both federal and 
provincial governments, designs and presents 


courses for both federally and provincially 


l The Judges Act, subsection 41(1) provides as follows: “A judge of a superior court or of the Tax Court of Canada who attends a 


meeting, conference or seminar that is held for a purpose relating to the administration of justice and that the judge in the capacity 


of a judge is required to attend, or who, with the approval of the chief justice or chief judge of that court, attends any such meeting, 


conference or seminar that the judge in that capacity is expressly authorized by law to attend, is entitled to be paid, as a conference 


allowance, reasonable travel and other expenses actually incurred by the judge in so attending. 


On 
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appointed judges. The courses are designed to 

help judges improve the administration of justice; 
achieve personal growth, high standards of official 
conduct and social awareness; and perform judicial 


duties fairly, correctly and efficiently. 


Ultimately, the responsibility to further their 
education falls on individual judges. They are 
encouraged to spend up to 10 sitting days a year 
on their continuing education, and while the 
demands of the Bench exert constant pressure on 
judges’ time and energies, the NJI supports their 


commitment to continuous learning. 


During 199798, the Council authorized the 
following NJI seminars under subsection 41(1) of 
the Judges Act. On average, 20-40 judges attended 


each of these seminars. 


e Appellate Courts Seminar, Toronto 
April 13-16, 1997 


e Settlement Skills for Judges — Federal Court 
of Canada, Ottawa 
May 15-17, 1997 


e Social Context Education: Judicial Needs 
Assessment, Ottawa 


May 12-13, 1997 


e Civil Law Seminar, Ottawa 
May 21-23, 1997 


e Early Orientation for New Judges, Ottawa 
May 26-30, 1997 and Nov. 24—28, 1997 


+ Settlement Skills for Judges — Atlantic 
Courts, Fredericton 
June 12-13, 1997 


¢ Social Context Education: Faculty 


Development, Vancouver 


Oct. 20-22, 1997 


e Atlantic Courts Seminar, Halifax 
Oct. 30-31, 1997 


¢ Criminal Jury Trials Seminar, Vancouver 


Nov. 12-14, 1997 


e PreTrial Settlement Skills Seminar, Toronto 
Dec. 3—5; 1997 


e Family Law Seminar, Toronto 


Feb. 11-13, 1998 


@ Criminal Law Seminar, Montreal 


March 18-20, 1998 


In addition, computer courses were provided 
to judges of the Federal Court of Canada on 
December 11-12, 1997, and judges of the 
Manitoba Courts on February 20-21, 1998. 


Canadian Institute for the Administration of 
Justice (CIAJ) Programs 


The Canadian Institute for the Administration of 
Justice (CIAJ) conducted two annual seminars for 


federally appointed judges: 


Judgment Writing Seminar, Montreal, 
July 8-12, 1997, with up to 55 judges 


authorized to attend. 


New Judges Seminar, Ste-Adéle, Quebec, 
March 1-6, 1998. 


As in previous years, the Council authorized reim- 


bursement of expenses for participating judges. 


The Council also authorized a total of 95 judges 
to attend as participants or speakers at a CIAJ 
conference on The Administration of Justice 


in Commercial Disputes from October 15 to 
18, 1997, in Toronto. 


Other Seminars Authorized under the 
Judges Act 


The Council authorized judges to be reimbursed 
for their expenses In attending a variety of other 


seminars and conferences during the year: 


e Up to 56 judges were authorized to attend the 
Cambridge Lectures of the Canadian Institute 
for Advanced Legal Studies, July 6-16, 1997, 
in Cambridge, England. 
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° Up to 62 judges were authorized to participate 
in the Federation of Law Societies of Canada 
National Criminal Law Program, July 14-18, 
1997, in Halifax. 


e Thirty judges were authorized to attend the 
Second World Congress on Family Law and 
the Rights of Children and Youth and the 1997 
Annual Conference of the Association of Family 
and Conciliation Courts held in San Francisco, 
June 5—/, 1997. 


e Two judges were authorized to attend the 
New Appellate Judges Seminar and two others 
the Senior Appellate Judges Seminar at the 
Institute of Judicial Administration, New York 
University School of Law, in July 1997. 


+ Twenty-five judges were authorized to attend 
the National Center for State Courts Fifth 
National Court Technology Conference, in 
Detroit, September 9-12, 1997. 


SOCIAL CONTEXT EDUCATION INITIATIVE 


In August 1996, at the request of the Canadian 
Judicial Council, the National Judicial Institute 
launched a project to develop a comprehensive 


program of social context education for judges. 


The project is led by the full-time Co-ordinator, 
Professor Rosemary Cairns-Way, and two Special 
Directors, The Honourable Judge Donna 
Martinson and The Honourable Justice John 
McGarry, with advice and guidance of an advi- 
sory committee made up of both judges and 
non-judges, and support in program design 

from a program development group made up 


of prominent educators. 


The project takes a three-stream approach to 
program development. It has introduced intensive 


programs that are two to three days in length, 


short programs that may stand alone or be held 
as part of other programs, and a system for inte- 
grating social context issues into the general 
education programs of all courts. The project has 
identified judicial leaders in each court and each 
province to work on program integration and the 
organization of local conferences. It has incorpo- 
rated community consultations into program 
development, and has held special meetings to 
consider the needs and concerns of judges with 


respect to social context education. 


The Council, whose March 1994 resolution 
prompted the NJI project, passed a further reso- 
lution at its September 1997 annual meeting 
asking chief justices to provide opportunities for 
the judges in their courts to attend social context 
programs in at least the areas of gender equity, 


racial equity, and Aboriginal justice. 


STUDY LEAVE PROGRAM 


Providing opportunities for periodic leaves of 
absence for reflection and study is desirable to 
better equip judges for their judicial duties. Each 
year under a study leave fellowship program a 
number of judges undertake research, study and, 


in some cases teaching, at a Canadian university. 


The benefits of such study leaves is well- 
established within and outside the judiciary. 

It is the Council's view that demands on judges 
in the era of the Canadian Charter of Rights and 
Freedoms make it even more important that judges 


have access to enhanced educational programs. 


The Study Leave Program is operated under the 
joint auspices of the Canadian Judicial Council 
and the Council of Canadian Law Deans (CCLD). 
Judges are recommended for participation by the 
Study Leave Committee, composed of three 


Council members and two representatives of the 
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CCLD (one representing common law and one 
civil law jurisdictions). Members of the Committee 
in 199798 are listed in Appendix B. The Governor 
in Council (Cabinet) is then asked to approve the 
leave, as required under paragraph 54(1) (4) of the 
Judges Act 


Programs are tailored to the needs of each judge 
and to those of the host institution. 


The aims of the program are: 


1. To enable a judge to engage in research, teach- 
ing or related activities at a Canadian law school 
or cognate institution, so that he or she can 
return to the bench better equipped to carry 


out judicial duties; and 


2. To provide Canadian law schools and related 
institutions with the opportunity to have experi- 
enced jurists participate in and contribute to 
research, teaching and other related activities 


of benefit to faculty and students. 


During study leave, judges continue to receive 
their salaries, but must cover living, travel and 


other expenses from personal resources. 


At its March 1997 meeting, the Council considered 
a report from the Study Leave Committee that 
made a number of recommendations for changes 
to the Study Leave Program. The Council decided, 
before voting on the recommendations, to seek the 
views of the Minister of Justice, as leave under the 
program requires Governor-in-Council approval. 
The Minister indicated she was not prepared to 
accept a recommendation for study leave at a non- 


Canadian university. The Study Leave Committee 


then reviewed and revised its recommendations, 
which were approved by the Council at its March 
1998 meeting. 


The major recommendations accepted by the 


Council were: 


+ Study leaves are to be differentiated clearly 
from other leave opportunities such as “re- 
charging” without a plan of study or research at 
a particular institution, where a leave of up to 


six months may be granted by a chief justice. 


C Study leave should be available only when the 
background of the candidate and the proposed 
leave program merit a prolonged absence from 


the court. 


e Related to the first two criteria, federally 
appointed judges are to be eligible for leave 
after seven years of service, down from 10 
years. Leave is to be granted only to judges 
who have a clear and substantial study leave 
proposal which would enhance the judges 
educational background and make a significant 


contribution to the host institution. 


e The program is reaffirmed as essentially a colla- 
boration between the judiciary and Canadian 
law schools. Canadian law schools are the 
programs primary partner and law the primary 
area of study, although a judge may apply for 
study leave at a cognate institution in Canada, 
such as a centre of criminology. A judge's 
research program at a Canadian university 
could entail a visit to an educational institution 
outside Canada and, on an exceptional basis, 
study of complementary disciplines, such as 


law and philosophy or law and economics. 


2 The Judges Act, subsection 54(1) provides as follows: “No judge of a superior court or of the Tax Court of Canada shall be granted leave 
of absence from his or her judicial duties for a period (a) of six months or less, except with the approval of the chief justice or senior 
judge of the superior court or of the chief judge of the Tax Court of Canada, as the case may be; or (b) of more than six months, except 


with the approval of the Governor in Council.” 
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e Asa general rule, a study leave will be for a 
period of seven months and on an exceptional 
basis only, for up to 12 months where the 
extended term is required by virtue of the 


particular program. 


e Applications to chief justices for study leave of 
three to six months are to be submitted by the 
chief justice to the Study Leave Committee for 
advice and comments, although not for 


Committee approval. 


Authorized Leave in 1997-98 


Leaves were approved for a number of judges for 
the period September 1, 1997, to March 31, 1998. 
At the end of their leave, judges are required to 


submit to the Council a report on their activities. 


Mr. Justice Stephen Borins of the Ontario Court 
of Justice (General Division) had just commenced 
research in judicial education and administration of 
civil justice at Osgoode Hall Law School when he 
was obliged to abandon the program to accept an 


appointment to the Court of Appeal for Ontario. 


Mr. Justice Pierre Boudreault of the Quebec 
Superior Court participated in a wide range of 
scholastic and professional activities at l’Université 
de Québec à Montréal and McGill University, 
including a conference on alternative dispute reso- 


lution and research in “mini-trials” procedures. 


Mr. Justice Paul-Arthur Gendreau of the Quebec 
Court of Appeal followed a language training 
program and attended a number of university 
courses during a five-week period in Vancouver. 


Subsequently at l'Université Laval he took 


computer courses, revised a text on civil proce- 
dures for new judges, completed a book of which 
he was co-author, delivered lectures and partici- 


pated in law conferences and university courses. 


Mr. Justice Roger Savoie of the Court of Queens 
Bench of New Brunswick served as a resource 
person for several courses at the Ecole de droit 

de l’Université de Moncton and participated as 
student and contributor in a Toronto seminar on 
pre-trial settlement skills, a session on human 
rights in Paris, a Montreal symposium on criminal 
law during a leave period cut to four months as a 


result of court work. 


At the University of Toronto Faculty of Law, 
Madam Justice Karen Weiler of the Court of 
Appeal for Ontario served as judicial advisor to 
the competitive moot program, participated in a 
number of courses and attended various other 


courses and workshops on an ad hoc basis. 


At the Faculté de droit de l’Université Laval, 

Mr. Justice Jean Richard of the Quebec Superior 
Court studied the evolution of the Lower Canada 
Civil Code and the Quebec Civil Code and the 
authority conferred on the courts as a result of 
legislation. He participated in a number of confer- 
ences and followed an intensive course on 


computers and the Internet. 


Madam Justice Marie Corbett of the Ontario 
Court of Justice (General Division) undertook 
research into the decisions of Judge Helen 
Kinnear, the first federally appointed woman 
judge, in anticipation of the publication of Judge 
Kinnears biography. As past president and founder 
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of the Canadian Chapter of the International 
Association of Women Judges, Madam Justice 
Corbett also attended a conference of the 
National Association of Women Judges in 


Salt Lake City, Utah. 


At l’École de droit de l’Université de Moncton, 

Mr. Justice René P. Foisy of the Alberta Court 

of Appeal taught classes, judged student exercises, 
assisted students preparing for moot courts, judged 
moot courts, and attended French language cases 
in the Court of Queens Bench. During a subse- 
quent semester at the University of Alberta he 
taught on a number of subjects and judged various 
moot courts. Both law schools provided instruction 


in computer use. 
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3. Complaints 


OVERVIEW OF RESPONSIBILITIES 


An important responsibility assigned to the 
Canadian Judicial Council at its establishment in 
1971 was to deal with complaints against federally 
appointed judges. It is a role that proceeds within 
an historical and constitutional context, and one 
tightly constrained by tradition and by the rules, 
processes and precedents that the Council itself 


has established over the years. 


The role rests fundamentally on a distinction 


between judicial decisions and judicial conduct. 


Judges’ decisions can be appealed to progressively 
higher courts. They can be reversed or varied by 
the appeal courts without reflecting in any way on 
the judges’ capacity to perform their duties, and 
without jeopardizing in any way their tenure on the 
bench, so long as they have acted “within the law 


and their conscience.” 


Treatment of judicial conduct may be traced to the 
formulation that judges “shall hold office during 
good behaviour” established by the English Act of 
Settlement, 1701 which the Westminster Parliament 
enacted to prevent the removal of judges whose 
decisions were viewed with disfavour by the 


Crown or the government. 


The Constitution Act, 1867 adopts the same language 
in providing that judges of Canadas superior courts 
“shall hold office during good behaviour” and be 
removable only by “the Governor General on 


Address of the Senate and House of Commons.” 


The Constitution supports judicial independence 


and impartial justice by ensuring that judges can 


be removed from the bench only by Parliament and 
only by breach of the standard of good conduct. 


At the same time, it provides a check on the judi- 
ciary, ensuring that the principle of judicial inde- 
pendence does not eliminate judicial accountability. 
Whether judges are correct or incorrect, right or 
wrong in their decisions, they are not free to 


breach the bounds of “good behaviour.” 


For centuries this historic formulation has been 
effective both in preserving judicial independence 
and deterring judicial misbehaviour. Since 1701 
only one judge has been removed from office by 
the U.K. Parliament. Canadas Parliament has never 
been called upon to make a decision for removal, 
although a number of judges whose conduct has 
been under question have chosen to retire or resign 


rather than face parliamentary scrutiny. 


The Council’ role comes into play under the terms 
of the Judges Act when a complaint or allegation is 
made that a judge in some way has breached the 
requirement of good behaviour, and by his or her 
conduct “has become incapacitated or disabled 


from the due execution of the office of judge.” 


The Council’ statutory mandate is to make an 
independent assessment of the judicial conduct 
in question — not whether a judge has made an 
erroneous decision. This assessment can lead at 
most to a recommendation to the Minister of 
Justice that a judge be removed from office. The 
Minister, in turn, can only make a further recom- 


mendation to Parliament. 


The Council must undertake a formal inquiry into 


a judge's conduct on the request of the Minister of 
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Justice of Canada or by a provincial attorney 
general, under subsection 63(1) of the Judges Act, 
but most complaints come from members of the 
public, most typically from individuals who are 


involved in some way in court proceedings. 


There is no requirement that a complainant be 
represented by a lawyer or that a complaint be 
made in a specific way or on a specific form. The 
Council requires only that a complaint be in 
writing and that it name a specific judge before a 
complaint file will be opened. The Council has no 
basis for investigating generalized complaints about 
the courts or the judiciary as a whole, or about 
specific judges that complainants have not named 
or do not want to name. Nor does it investigate 
complaints about judicial officers such as masters, 
provincial court judges, court employees, lawyers 


or others, about whom many complain — wrongly 


— to the Council. 


The complaint process inevitably risks exposing 
judges to unjust accusations and unwarranted 
public questioning of their character. This is partic- 
ularly so when a complaint that was made public 
by the complainant is later found to be baseless, 
and the finding is not given the same public promi- 
nence as the original accusation. Judges are not in 
a position to refute such accusations publicly, or 
act independently to protect themselves from what 


they see as damage to their reputations. 


All this underscores the importance of providing a 
process that respects judicial independence but is 
also fair and credible. It is the Council's policy to 
make the complaints process demonstrably open 
and fair, to examine each complaint seriously and 
conscientiously, and to ensure consideration of the 
fundamental issues involved, not just the form in 
which it was made or the technicalities 


surrounding it. 


And it is against this exacting standard that the 
complaints process has been measured in its evolu- 
tion since 1971 — most recently through the new 
by-laws adopted by the Council which take effect 
April 1, 1998, and found at Appendix F (see 


“Review of the Complaints Process” below). 


The Councils complaints procedures were exam- 
ined in detail by Professor Martin L. Friedland of 
the University of Toronto Law School in his 1995 
report A Place Apart: Judicial Independence and 
Accountability in Canada. He said: 


The Council gave me full access to all of their 
complaint files. My overall opinion is that the 
Judicial Conduct Committee and the Executive 
Director have dealt with the matters received 
carefully and conscientiously. I never sensed 
that any matter was being ‘covered up’ by the 
Council after a complaint was made to it. The 
descriptions in the Annual Report — at least 
for the past few years — in my view appear 
accurately to reflect the complaints that have 
been received by the Counail.5 


On the one hand, it is essential that those who feel 
aggrieved by a judge's conduct are assured of an 
opportunity to have their concerns reviewed. On 
the other, it is important to assure a judge whose 
conduct is in question that the matter will be 
resolved as promptly and fairly as possible. 


These requirements are closely related to the need 
for openness in the Council's complaints process. 
Professor Friedland proposed various alternatives 
for making the process more visible, including the 
preparation of case summaries for public view. He 
acknowledged, however, that enhancing the visi- 
bility of the process would require considerable 
care because an unfounded allegation of impro- 
priety against a judge could have serious conse- 
quences in terms of his or her credibility. It would 


3 Friedland, Martin L., A Place Apart: Judicial Independence and Accountability in Canada, Canadian Judicial Council, 1995, 


pp. 94-95. 
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be unfair for the Council to publicize unfounded 
complaints that have not gone on to a hearing, he 


concluded. Summaries should avoid this unfairness. 


The Council accepted this recommendation and 
announced on May 8, 1997, that summaries of 
closed complaint files would be made available at 
the Council office in Ottawa, starting as of April 
1997. The summaries provide a brief description 
of each complaint and its disposition. They do not 
include the names of the judges or complainants, 


the legal proceeding, court or province involved. 


If a complainant has made his or her complaint 
public, in closing the file the Council will generally 
issue a news release or have a statement available 
in the event of media inquiries. The Council will 
not make the fact of a complaint or its disposition 


public at its own initiative. 


THE COMPLAINTS PROCESS 


The initial responsibility for dealing with 
complaints rests with the Chairperson or one of 
two Vice-Chairpersons of the Judicial Conduct 
Committee of the Council. Their authority and 
responsibility are established by the Council by- 
laws made pursuant to the Act, reproduced at 


Appendix D. 


The Chairperson or Vice-Chairperson4 reviews 
each complaint and decides on its disposition. He 
or she may seek comments from the judge and the 
judge's chief justice but, with or without such 
comments, may close a file with an appropriate 


reply to the complainant. 


The Chairperson may also refer the matter for 
consideration by a Panel of up to five members of 
the Council. The Chairperson, or Panel, may also 
request that an independent lawyer make further 
inquiries on an informal basis. The Panel may 


conclude that no further action by the Council is 


warranted and direct that the file be closed with 
or without an expression of disapproval or regret 
at the conduct of the judge in question. In 
essence, an expression of disapproval represents 
the Panel's view that a complaint has a measure 
of validity but is not sufficient to lead to a recom- 
mendation to remove the judge involved from 
the bench and, therefore, there is nothing to 
warrant the Panel making a recommendation 

to the Council that a formal investigation by an 
Inquiry Committee take place. 


If the complaint is considered sufficiently serious, 
the Panel may recommend that the Council 
formally investigate it under subsection 63(2) 

of the Judges Act in order to establish whether a 
recommendation for removal is called for. Under 
the Act only the full Council may order a formal 
investigation or recommend removal. Formal inves- 
tigations are carried out by an Inquiry Committee 
which consists of Council members and members 
of the Bar appointed at the discretion of the 
Minister of Justice. 


Only rarely does a complaint result in a formal 
investigation. By far the largest proportion of 
complaints are dealt with by the Chairperson, 

and a much smaller proportion go to Panels. Even 
more rarely — once since 1971 — the Council may 
recommend to the Minister of Justice that a judge 


be removed from the bench. 


These screening procedures do not take place if the 
Minister of Justice or a provincial attorney general 
directs the Council to undertake a formal inquiry 
under subsection 63 (1) of the Judges Act, in which 


case the Council must do so. 


Grounds for a recommendation for removal are 
set out in subsection 65(2) of the Judges Act. The 
Council’ investigation would have to determine 


that the judge has become incapacitated or 


4 Throughout the remainder of this chapter “Chairperson” can include “Vice-Chairperson.” 
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disabled from the due execution of the office 

of judge by reason of: 

(a) age or infirmity; 

(b) misconduct; 

(c) having failed in the due execution of office; or 

(d) having been placed, by conduct or otherwise, 
in a position incompatible with the due execu- 


tion of office. 


REVIEW OF THE COMPLAINTS PROCESS 


As the result of a request stemming from the 

Council’s annual meeting in Halifax in September 
1996, the Judicial Conduct Committee established 
a working group to review the complaints process 


and related by-laws in the light of experience since 


the last significant amendments were made in 1992. 


After detailed study and discussion, the working 
group concluded that a number of by-law and 
procedural changes should be made to make the 
process more efficient, while maintaining the 


features of fairness for all involved. 


Major policy issues were discussed by the Council 
at its September 1997 annual meeting and, at its 
mid-year meeting in March 1998, the Council 
approved revised by-laws to take effect April 1, 
1998, (Appendix D). 


Notable changes are as follows: 


¢ Where the public interest and the due adminis- 
tration of justice require it, the Chairperson of 
the Judicial Conduct Committee is authorized 
to continue to deal with a matter even though 
the complaint has been “withdrawn” by the 


complainant. 


e The new by-laws explicitly provide that when- 
ever the Chairperson of the Judicial Conduct 
Committee proposes to close a file involving a 
member of the Council, an independent lawyer 
will be asked to review the file. 
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e Existing by-laws required a Council member to 
report any conduct of a judge of that members 
court which might require attention. The scope 
of the obligation is expanded to include 
reportable conduct of any judge — whether or 
not he or she is a judge of the members court — 
and whether or not the member has received a 


written complaint about the judge. 


¢ To save the time and expense of establishing a 
Panel to consider a complaint, the Chairperson 
dealing with a file is authorized to “express 
disapproval” of conduct in circumstances where 
a judge has, himself or herself, recognized inap- 
propriate or improper conduct and expressed 
regret or asked that an apology be extended to 


the complainant. 


e Existing by-laws provided for “further 
inquiries” to be made into a complaint or 
allegation in order to provide further informa- 
tion that would enable a Panel to determine 
whether or not a formal investigation is 
warranted. As a result of these further inquiries, 
additional allegations of misconduct have some- 
times come to light, and for some years it has 
been the Council's practice to consider them if 
they were serious and credible. This practice is 
confirmed. An existing by-law already provides 
the judge in question with the opportunity to 
respond to the “gist” of any allegations and 


evidence against him or her. 


e The new by-laws allow for puisne judges — in 
addition to Council members — to participate 


as members of Panels reviewing files. 


e The new by-laws confirm the right of an 
Inquiry Committee to recommend to the 
Council that a judge should be removed 


from office. 


e The new by-laws specify that members of an 
Inquiry Committee may not be appointed from 
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the same court as the judge who is the subject 


of the inquiry. 


e The new by-laws specify that independent 
counsel will be appointed to act at arm’s length 
from the Council and the Inquiry Committee 
and to present evidence to the Inquiry 


Committee in the public interest. 


e Barring exceptional circumstances, hearings 
of Inquiry Committees shall be conducted in 
public. Private hearings would be held only 
if the Committee “considers that the public 
interest and the due administration of justice 
require it.” When the hearing has been held 
in public, the report of the Inquiry Committee 
will be made public. 


THE 1997-98 COMPLAINTS 


In 1997-98, the Canadian Judicial Council 
closed 195 files dealing with complaints against 
federally appointed judges, marginally more than 


the numbers recorded in each of the previous 


three years. 


During the year, 202 new files were opened. This 
was also close to the number of complaints filed 


with the Council in recent years. 


These numbers show an essentially stable level of 
complaints and remain small in comparison with 
the thousands of decisions rendered yearly by 
about 1,000 judges. 


Within the totals, however, proportionately more 
complaints are from individuals not represented in 
court by a lawyer, and significantly more from 
parties to family law disputes. It is also evident 
that misunderstandings persist about the Council's 
limited role related to judicial misconduct. Many 
individuals incorrectly believe that the Council 
provides an avenue for continuing a legal case with 
little financial outlay, or that it can reverse deci- 
sions or compensate complainants for what they 


consider unfair treatment. 


Table 1 
Complaint Files 


Files Carried over Total Closed Carried 

Opened from Caseload into the 

previous year new year 
1990-91 85 13 98 82 16 
1991-92 115 16 131 117 14 
1992-93 127 14 141 110 31 

1993-94 164 ol 195 156 39 | 

1994-95 174 39 21S 186 20 
1995-96 200 DF 227 180 47 
1996-97 186 47 233 187 46 
199798 202 46 248 195 53 
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Table 2 
Complaint Files Closed in 199798 (195) 


After response from the judge 


Without requesting response from the judge 


Files “Withdrawn” or “Discontinued” 
Total 


* . . 
or Vice-Chairperson 


Files Closed by the Committee Chairperson 


Each complaint naming a federally appointed 
judge is considered first by the Chairperson of 
the Judicial Conduct Committee. The Chair- 
person may be able to make a decision on the 
basis of either the information contained in the 
complainant’ letter, or on the basis of comments 
and documentation received from the judge 


concerned. 


Of the 195 complaint files closed during the 
year 1997-98, 188 or 96 percent were closed by 
the Chairperson. In 81 of these, or 43 percent, 
comments were sought from the judge in ques- 
tion and his or her chief justice before the file 
was closed. The remaining 107 files were closed 


without seeking the comments of the judge. 


In most instances when a file is closed without 
seeking comment or conducting further investiga- 
tion it is because the complainant, either explicitly 
or implicitly, is asking for reversal or alteration of 
the judges decision, for a new trial or hearing, or 
for compensation as a result of an allegedly incor- 
rect or unlawful decision. For the most part, these 


are matters that must be considered by an appeal 
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Closed by the 
Chairperson* Closed by 
of the Committee Panels 
81 6 
107 . 
1 4 
189 6 


court; the Council has no power to deal with 
them. These files are closed with a letter to the 
complainant, a copy of which is provided to the 


judge along with the complaint. 


When it is not certain whether a matter falls within 
the jurisdiction of the Council, when the nature of 
the proceeding giving rise to the complaint is not 
clear, or when it appears that there may be sub- 
stance to allegations of inappropriate conduct, the 
judge and chief justice concerned will be asked for 
comment. When these comments are received, the 
Chairperson decides what further action, if any, 


is warranted. 


To ensure a fair and impartial process, the 
Council requires that the Chairperson not screen 
complaints involving judges from his or her own 


court or province. 


As a further safeguard, all complaints against 
members of the Council, regardless of their seri- 


ousness, are reviewed by an outside lawyer. 


Marital or Family Disputes 


An exceptionally high proportion of complaints — 
76 of 195 in 199798, or 39 percent — arose from 
marital or family disputes. This perhaps indicates 
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how high emotions run in family matters, and how 
difficult and complex are the issues they pose for 
judges. Examples of such complaints and how they 
were dealt with by the Chairperson follow. 


e A respondent in a divorce trial complained 
about “the lack of professional behaviour, the 
lack of understanding, empathy and knowledge 
about spousal abuse, and the unfair and 
immoral as well as illegal proceeding which 
occurred in the divorce trial.” The complainant 
sent several letters to the Council and on each 
occasion was asked to specify instances of 
alleged inappropriate conduct on the part of the 
judge. She then alleged that when she appeared 
in court her lawyer had not been advised of the 
date of the hearing. The complainant said the 
judge told her she was wasting the judge's time 
and that people who had spent real money to 
hire a lawyer were waiting in the next court- 
room. The complainant said the judge agreed 
to adjourn the proceeding in order to inform 
her lawyer about the hearing but added that if 
she did not have anything valid to contribute 
next time, she would increase the costs for the 
hearing. The Reason for Judgment and a 
transcript of the hearing, provided by the judge, 
disclosed no misconduct on the judge's part. It 
appeared that the judges main concern was to 
help the complainant find ways to settle her 
differences in a more reasonable way than 
returning to the court on issues that, after 
an | 1-day trial, should have been dealt with 
between the parties. 


e A judge was alleged to have shown hostility and 
lack of respect toward four relatives of two boys 
who were the subjects of a custody and access 
dispute. Of particular concern was the judge's 
alleged treatment of the maternal grandmother 
who had made a claim, independent of her 
daughter, for specified access to the boys. The 
judge provided a copy of the transcripts which 


disclosed that he had questioned the maternal 
grandmother's request for independent access as 
the evidence showed that there was no difficulty 
between herself and her daughter with respect 
to access. It appeared that the complainants 
were disappointed with the outcome of the case 
and may not have appreciated the judges assess- 
ment of the petitioner's parenting ability. The 
complainants were informed that it is the judges 
role to make a determination upon considering 
the evidence before him and the fact that his 
views differed from those of the complainants 
did not mean that he was disrespectful. There 
was no evidence of misconduct on the part of 


the judge. 


The wife in a support and property trial 
complained about the “very unnecessary” 
two-year delay in obtaining the judgment. 

Her counsel had written numerous letters 
about the delay, and she was concerned that 
perhaps the constant reminders might have 
had a negative bearing on the decision. In reply 
to the complaint, the judge offered a sincere 
apology for the delay, which was relayed to the 
complainant. She was informed that while the 
delay in the matter was unacceptable, it did not 


amount to misconduct requiring further action 


by the Council. 


A complainant made a number of allegations 
against a judge arising from an application in 
Motions Court by the complainant's former 
husband to rescind arrears of support and to 
remove the collection of payments from the 
Family Support Plan. The complainant said 
the judge took a 15-minute recess to study 
the materials presented to him and when 

he returned to court he responded to the 
complainants comments about the arrears by 
saying that he had not read the material and 
was taking the husband’ word only. Other 


elements of the complaint alleged bias against 
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the complainant because she was a woman, that 
he had wrongly ordered her to appear, that he 
criticized the provincial government, that he 
dishked computers, and that he erred in fixing 
arrears at nil and ordering the former husband 
to make future payments by postdated cheques. 
The judge responded that he had adjourned the 
court for about half an hour to try to straighten 
out the accounting between the materials 
supplied by the parties, rather than send them 
away to prepare proper material. At the hearing, 
he made a number of comments about certain 
alleged inadequacies in the Family Support 
Plan. Upon being interrupted, he made what he 
admitted was an unfortunate choice of sarcastic 
language about reading the material when it 
should have been obvious that he had read it 
and straightened out the accounting. He apolo- 
gized for his sarcastic remark, which was not 
intended to offend the parties. He denied that 
he was biased against women and stated that 

he had criticized operation of the plan, not 

the government, and that his comment about 
computers related to the fact that they had 
failed to keep the accounts between the parties 
accurate. The complainant was advised that 
even judges sometimes become impatient, and 
that the Council had no jurisdiction to review 
the judges decision. 


The complainant had applied for a reduction 

of his support payments. He asked why his 
financial difficulties were not taken into consid- 
eration when the judge rendered a decision in 
September 1996 ordering half of his RRSP and 
half his rental income to be paid to his ex-wife. 
The judge finally accepted a year later that he 
could not pay the support. The complainant 
alleged that the judge had refused to listen to 
his story. He also alleged that when the judge 


was in private practice the judge had acted as 
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his lawyer and they had had disputes about 

the handling of his case. In the complainant's 
opinion, the judges recent decisions about 
support payments reflected a personal vendetta 
against him. The transcript indicated that the 
parties had full opportunity to present their case 
and that the judge made his decision on the basis 
of the evidence presented. The judge confirmed 
that he practised law for 17 years near the 
community of the complainant’ residence. He 
did not specifically recall having the complainant 
as a client, or having disputes with him, but he 
said that since his appointment to the bench he 
had always been sensitive to the possibility of 
any conflict of interest with litigants before the 
court. The Council advised the complainant that 
the Court of Appeal must deal with any dissatis- 
faction with the judge's decision and that if he 
thought the judge should not have heard his 
case, he should have brought his concerns to the 


attention of the judge for disposition. 


The complainant alleged that the judge had 
shown prejudice against her at the settlement 
conference. She alleged that the judge had made 
comments about her religion, about the impact 
of her mothers death and about support 
payments which were not the subject of the 
settlement conference. The Council noted that 
the dispute over access began in the fall of 1991 
and that the complainant had been in court over 
the matter eight times, by which time the parties 
had established day access between the father 
and son. The complainant had then denied 
access for a month prior to the hearing in 
breach of a court order. It was pointed out 

that the discussion about religion was probably 
centred around denial of access at Easter. A 
number of other judges who had dealt with the 
matter had commented upon the antagonism 


and hostility between the complainant and the 
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boys father. The tape recording of the settle- 
ment conference disclosed that the complainant 
had misunderstood the judges role in the 
proceedings. The judge indicated her role was 
to tell the parties how she would decide the 
case if she had been the trial court judge. If the 
parties did not agree with her views then the 
case would be set for trial and the trial court 
judge would not know about any discussion 
during the settlement conference. Other 
comments of the judge were relevant to the 
proceedings. The judge indicated that in retro- 
spect she perhaps did not realize how sensitive 
the complainant was to her criticism and, to the 
extent that it had upset her, she apologized. 
However, the judge said that this did not change 
her opinion about the case. The complainant 
was advised that there was no evidence of any 


misconduct requiring action by the Council. 


Six letters of complaint were received regarding 
statements made in oral reasons for judgment 
about the nature of a sexual relationship 
between a man and a girl under the 14-year 

age of consent. The judge, in reducing a nine- 
month jail sentence to community service, said 
the relationship was criminal, but the girl had 
been a “willing participant.” The judge provided 
a detailed reply, outlining the context of the 
case. The only issue before the court was 
whether the sentence imposed by the trial court 
should be served in the community pursuant to 
the new conditional sentence legislation. The 
judge said that unfortunately he expressed the 
reasons for judgment poorly and he had used 
language which invited misinterpretation. The 
Council advised the complainants that, based 
on the information before it, there was no basis 


for further action. 
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Allegations of Discrimination 


In a number of cases, complainants alleged that 
judges demonstrated bias or discrimination, 
whether in relation to gender, race or some 


other way. 


e Remarks by Mr. Justice Ian Binnie of the 
Supreme Court of Canada at a social gathering 
in Toronto were taken by some as a slur against 
the gay community, prompting extensive media 
coverage and a request for an immediate investi- 
gation. By the time the complaint was received, 
Mr. Justice Binnie had already sent a letter of 
apology to the Dean of the Osgoode Hall Law 
School, host of the banquet where he had 
spoken. He explained that as he read from a 
booklet on fraternity ritual he was reminded 
of an expression he had read years earlier 
describing a production of MacBeth as a 
“faggoty dress-up party.” His letter continued: 
“The expression popped out last Saturday 
without any reflection on my part about its 
precise signification. I don't consider the word 
‘faggoty’ to be appropriate, nor is the pejorative 
attitude that lies behind it acceptable, nor do I 
subscribe to it. Sometimes, as here, expressions 
that stick in your mind lose their original edge 
and significance with the passage of time. 
Individuals are deserving of equal consideration 
and respect and I certainly regret the fact that 
what was intended to poke fun at Phi Delta Phi 
was taken literally by some of the students.” The 
Council advised the complainant that the 
Chairperson of the Judicial Conduct Committee 
had concluded, considering the context and the 
apology, that “this single inadvertent, descrip- 
tive comment made in a social context, unfortu- 
nate as it is, does not demonstrate evidence of 


misconduct requiring any further action of this 


ES 
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Council pursuant to its mandate under the 


Judges Act.” A media release was issued on 


March 16, 1998. 


An unrepresented litigant in a family law case 
alleged that the judge's decision not to grant an 
adjournment, and her decision on the merits of 
the case, were motivated by racism. The judge 
provided a detailed history of the matter as 
presented to her on the day set for trial, indi- 
cating numerous delays in a custody proceeding 
of urgency. She said she had reflected on what 
could have been done differently to have 
avoided the offence taken and could not think 
of anything. The only context in which the 
complainant's race was raised during the trial 
was evidence presented that the complainant 
had also made allegations of racism against 
other court officials whose recommendations 
he disagreed with. The evidence showed that 
the complainant did not accept responsibility 
for what went wrong in his life but had a 
pattern of blaming others. The judge said the 
issue of his race or racism allegations against 
others played no part in her decision. The 
complainant was informed that only an appeal 
court could modify or change the judges deci- 
sion. There was no evidence of racial discrimi- 


nation or other misconduct. 


Two complaints concerned the conduct of a 
judge who presided at a bail hearing of an 
accused charged with second degree murder 
of his common law wife’ lover and aggravated 
assault of the common law wife. The deceased's 
sister complained that the judge made inappro- 
priate remarks and often defended the accused's 
action. The common law wife referred to 
comments contained in the transcript, related 
the circumstances of the tragic event, and indi- 
cated why she felt the judge erred in his con- 
clusions. The judge responded that the 


complainants had evidently misunderstood 


the situation when they suggested that he was in 
any way defending the accused’ actions or that 
he failed to appreciate the violence that had 
occurred. He noted that considerations in a bail 
hearing are very different than those at trial and 
his remarks were directed solely to the question 
of the accuseds detention. He said the events 
described in the complainants’ letters were very 
different from those disclosed in evidence 
presented at the hearing and if presented could 
well have changed his consideration. Nothing he 
had said was intended to cause any further grief 
to the complainants. He regretted that his 
remarks were taken to imply that he was 
favouring the accused, that he did not appre- 
ciate the seriousness of the violence that had 
occurred, or that he suggested any blame on 

the second complainant for asserting her civil 
rights. The Chairperson found that the judge's 
observations were made for the purpose of 
giving Crown counsel the opportunity to make 
specific submissions. The judge's interpretation 
of the evidence was not open to a finding of 
misconduct, although it could be reviewed by 
the Court of Appeal. 


Alleged Unfairness 


In some instances, complaints arise from percep- 
tions that judges have been harsh or unfair in their 


treatment of litigants or in their decisions. 


e An elderly person had willed a large part of 
his estate to the son of an employee working 
in the retirement home where he lived prior to 
his death. Two complainants, representing 13 
nephews and nieces of the deceased person, said 
the judge's validation of the will was unjust and 
wouldn't have been rendered if he had known 
the whole story. They said the relatives had 
been denied their right to inheritance and feared 
that the retirement home employee would act in 
the same way to influence other residents. The 


complainants were advised that the judges role 
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is to analyze evidence and apply the law. If one 
party contends that the judge has erred in his 
interpretation, they may appeal to a court of 
appeal. Only legislatures can amend laws. If the 
complainants believed the law in question was 
unjust or unclear, they could write the govern- 
mental authorities concerned to express their 
point of view. In this instance, there was no 


misconduct on the part of the judge. 


The lawyer for a plaintiff in a professional negli- 
gence action complained of repeated interven- 
tion by a judge during the trial. He said the 
judge had appeared to be acting asa supple- 
mentary counsel for the defence. An expert 
witness had also complained that the judge had 
tried to upset her and cross-examine her. In 
another case, the complainant said an appeal 
court had made observations about the judge’ 
conduct toward lawyers, finding some observa- 
tions of the judge to be inappropriate. The tran- 
script of the trial giving rise to the complaint 
indicated that the hearing had lasted 11 days 
and that the judge had intervened frequently in 
proceedings. The judge explained that in such 

a complicated case, his task was not to remain 
passive but rather to act in order to be able to 
render a clear decision. He felt he had to ask 
for clarifications in order to obtain responses. 
Because the expert witness had tended not to 
reply to questions, the judge acknowledged he 
may have appeared impatient. The transcript 
indicated that the plaintiff objected frequently 
and that the judge considered many interjections 
as baseless or premature, leading to a number of 
exchanges between lawyers and the judge. The 
Chairperson advised that the appeal court was 
the proper forum to decide whether the judges 
interventions prevented the plaintiff from 
presenting his evidence. The judges conduct did 
not justify the Council's intervention in terms of 


its mandate, given the technical nature of the 


case, difficulties of some witnesses in their testi- 
mony, and the judge's attempt to understand the 


facts necessary to render his decision. 


Six complainants wrote, apparently on the basis 
of media reports, to complain about a judge's 
charge to the jury in a widely publicized crim- 
inal case. The complainants were sent materials 
relevant to their complaint pending the decision 
of the Court of Appeal on the Crowns appeal. 
After the Court of Appeal’s decision dismissing 
the appeal, a further letter was sent to the 
complainants, advising them that there was 

no evidence of misconduct on the part of the 
judge, although it was understandable why, 

on the basis of the media reports, the 
complainants would want to draw the matter 
to the Council's attention. Some media reports 
had distorted the judge's decision and miscon- 


strued the judge's comments. 


The complainant, in an eviction proceeding, 
alleged that the judge did not allow him to enter 
in evidence affidavits from witnesses as to his 
character. He alleged the judge went out of his 
way to insult his character although he had 
refused to hear evidence on that question. The 
judge had made a point, in his written decision, 
of saying that he was a “combative, volatile and 
somewhat irrational individual.” Costs had been 
awarded against him although he had “won,” 
and he did not feel he could appeal the case. He 
felt he had been libelled. The judge indicated 
that the affidavits dealt with the impact of an 
incident on other tenants’ enjoyment of the 
premises, which didn’t seem to him to be rele- 
vant. The judges finding with respect to the 
complainants character was based on the 
evidence before him, and was necessary to 
explain the conditions he imposed on the 
complainants continuing occupation of his 

unit. The complainant was advised that the 


Council has no authority to review whether 
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a judicial decision was right or wrong, or 
second-guess a judge on admissibility of 


evidence or credibility of witnesses. 


e The complainant alleged that her brother, who 
had been sentenced to 4 1/2 years in prison, 
had not been given the benefit of a “restorative 
justice approach.” She stated that the judge's 


comments exceeded the bounds of what was 


necessary to stress the seriousness of the crimes. 


Despite the fact that her brother expressed a 
strong desire to embark on a difficult course 
of restorative measures the judge did not think 
anyone should place great reliance on a minimal 
effort made by her brother, given his past 
history. The judge had questioned what her 
brothers own children would think of some 

of his actions and the complainant saw this as 
an unfair attack on her brothers relationship 
with his children. The judge stated that the 
complainant did not report his comments 
accurately and her criticisms did not take into 
account the facts presented before him. He 
explained that, when there is a reasonable 
prospect for rehabilitation, this is taken into 
account in determining the actual sentence. 
However, in this case, the accuseds lengthy 
record, mature age and the severe impact of 
his actions on his victims were aggravating 
factors far more serious than the mitigating 
factors presented by the complainant. The 
accused had an opportunity to describe his 
rehabilitation efforts but did not do so, and 
submissions from defence and Crown counsel 
did not include any “restorative measures.” The 
complainant was advised that the material did 
not provide evidence of any misconduct on the 


part of the judge. 


Complaints Against Council Members 


Council members are not immune to complaints, 
and a number of files involving Council members, 


including the following, were dealt with in 199798. 
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e The Chinese Canadian National Council 


(CCNC) complained in a news release, and 
subsequently in a formal letter to the Canadian 
Judicial Council, about questions asked by 
Chief Justice Antonio Lamer in the course of 
argument of a case before the Supreme Court 
of Canada. Chief Justice Lamer responded 
directly to the CCNC, before the complaint 
was received, offering his apologies “if I have 
offended the Chinese community,” and noting 
that his questions were directed against the 

use of stereotypes in establishing credibility. 
The complaint was referred to the Chairperson 
of the Judicial Conduct Committee, who 
expressed regret that the CCNC felt aggrieved 
by the statements and said he understood the 
sensitivities that generated the organizations 
complaint. His view, supported by outside 
counsel, was that the remarks could not be 
characterized as misconduct requiring a recom- 
mendation for a formal investigation under the 
Act. In a letter to the CCNC, the Council said it 
was apparent from the context that the Chief 
Justices remarks were hypothetical in nature. 
It was clear from a full review of the transcript 
that Chief Justice Lamers purpose was to test 
the propositions being put to the Court by 
counsel in argument and to explore the dangers 
of a trial judge taking into account race or racial 
stereotypes when assessing the credibility of 
witnesses. The Council noted that the complaint 
had helped to focus attention on “an important 
and often misunderstood aspect of the conduct 
of judicial processes, particularly at the appel- 
late level. Under our legal tradition, often of 
necessity, hypothetical questions are posed by 
judges during the course of argument of a case. 
The purpose of doing so is to illuminate for the 
Court the full implications of the matters at 
issue from both a factual and a legal perspective 
... For this reason, exchanges between counsel 


and judges during the course of legal arguments 
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are often wide-ranging, probing and exploratory 
in nature. It is in the interests of the administra- 
tion of justice that the ability of counsel to 
engage in such unrestricted advocacy, and the 
ability of judges to engage in frank and wide- 
ranging discussion with counsel, continue.” A 


media release was issued on January 23, 1998. 


A complaint was prompted by a newspaper 
article based on an interview with a chief justice 
about the courts’ interpretation of the Canadian 
Charter of Rights and Freedoms. The complainant 
disagreed with the views reported, arguing that 
the chief justice gave as much or more legal 
weight to money as to the primacy of the law, 
and put himself in the position of a legislator. 
The chief justice said that during an interview 
of more than an hour he had discussed the exer- 
cise of the courts’ jurisdiction related to the 
Charter. He explained the choices before the 
court when a case of discrimination is at issue, 
indicating that in some circumstances judges 
must take into account the ability of taxpayers 
and governments to pay. Outside counsel 
reviewed the complaint and agreed with the 
conclusion that, while the complainant 
disagreed with the views expressed and had 
the right to his opinions on the issue, there 

was no indication of misconduct on the part 


of the chief justice. 


A complainant alleged actual or apprehended 
bias on the part of two chief justices, and a 
conflict of interest on the part of another judge. 
He said the first chief justice, because he chairs 
a provincial judicial council, should not have 
heard an appeal against his conviction for 
making harassing calls to a court employee. 
Following the dismissal of that appeal, he 
applied before the second chief justice for leave 
to appeal to the Court of Appeal. That applica- 
tion was dismissed on the grounds that no such 


appeal is available. He made a complaint that 


the second chief justice was in a conflict of 
interest as he had control over the court 
employee. An application to the Court of 
Appeal to review the dismissal of his application 
for leave to appeal was in turn dismissed on the 
basis that it was not permitted by the Criminal 
Code. The complaint against the judge alleged 
that the judge should not have heard an applica- 
tion involving a lawyer because the judge had 
been a bencher of the Law Society when the 
complainant had made a complaint against the 
lawyer some years earlier. He also alleged the 
judge should have disqualified herself because 
her former firm was counsel in an injunction 
matter. The complainant was advised that the 
material he provided disclosed no evidence to 
support the allegations of a conspiracy, oblique 
motive or other judicial misconduct on the part 
of the chief justices or judge. He was informed 
that the existence of real or apprehended bias 
or impartiality is a question of law that should 
have been raised at the opening of his hear- 
ings. The Council had no mandate to make 
determinations in these matters. The file was 
reviewed by independent counsel who agreed 


with the conclusion. 


An unrepresented litigant in an action taken 
against his investment brokers wrote asking that 
the Council change some of the courts decisions. 
He described the procedures and decisions 
taken in his case in the last four years. His 
action had been dismissed by a first judge, and 
within his appeal a second judge had granted 
his application to enter an affidavit, ordering 
that security be paid for appeal costs. He said 
his difficulties related mainly to the content of 
his statement of claim and the orders for secu- 
rity for costs. He claimed he had been discrimi- 
nated against by many judges and wrong had 
been done to him by the two judges. He alleged 


a personal relationship between the second 
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judge and the defendant's lawyer. The second 
judge was asked for comments on his friendship 
with the lawyer. He said he knew of the lawyer 
by reputation as he would know of other 
lawyers appearing in court. He had no personal 
or social contact with the lawyer, although years 
earlier at a business lunch the lawyer had intro- 
duced him to a journalist who wished to write a 
series of articles about judges. The complainant 
was informed that the Council could not change 
the decisions and there was no evidence of any 
misconduct on the part of the judges. Because 
one of the judges complained against was a 
Council member, independent counsel reviewed 


the file and agreed with the disposition. 


¢ A complainant alleged a variety of wrongdoing 
by three judges and a chief justice over a series 
of actions dating back to an inquiry into the 
complainant’ handling of trust funds as the 
former guardian of his sister's children. The gist 
of the complaints against the judges related to 
failure to consider evidence and erroneous state- 
ments of the facts and law. The complainant 
alleged that the chief justice did not address his 
complaint against the Referee who conducted 
the original inquiry. The complainant asked the 
Council to “use whatever power [it has] to 
bring about a formal independent review and 
investigation or cause this matter to be formally 
and properly addressed in some other way.” As 
a result of his unsuccessful attempt to reopen 
his case he alleged “some form of cover-up” or 
conspiracy to protect a justice official. The 
complainant was informed the Council had no 
jurisdiction with respect to one judge who had 
died two years previously. An appeal of the 
decision of the Referee or judge was the only 
recourse available to the complainant. The alle- 
gations of bias, cover-up or conspiracy were 


found to be unsubstantiated. The material sent 
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by the complainant disclosed no indication of 
any misconduct that would justify any further 
action by the Council. Independent counsel 
reviewed the file and agreed with its disposition. 


File Discontinued 


As indicated in Table 2, one file was closed as 


“discontinued” during the year. 


e¢ The Council ended its consideration of a 
number of complaints against Mr. Justice 
A.L. Sirois of the Saskatchewan Court of 
Queens Bench about his comments related 
to spousal assault and sexual assault. As a 
result of a complaint in September 1996, from 
the Attorney General of Saskatchewan, and 
other complaints received subsequently, the 
Chairperson of the Judicial Conduct Committee 
directed that an independent fact-finding inves- 
tigation be conducted and this report was 
completed in January 1998. Mr. Justice Sirois 
resigned before the findings could be further 
considered. Under the Judges Act, the Council 
has no authority to examine the conduct of 
judges who have resigned office. A media 
release was issued on February 27, 1998. 


Files Closed by Panels of Council Members 


A total of six files were closed after consideration 
by Panels of the members of the Council. A Panel 
may be designated to deal with a particular file 
when the Chairperson managing the file feels that 
an expression of disapproval might be warranted 
or, in more serious cases, that there might be 
reason for a Panel to recommend to the Council 
that a formal investigation be undertaken. In 
addition, three files that had been closed in 
previous fiscal years were dealt with by Panels 
and “re-closed” during 199798, resulting in a total 
of nine files being considered by Panels during 
the year. 
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Three of the six files closed by Panels were 
referred to three-member Panels and three to 
two-member Panels. Members of the Council 


were named in two of the files. 
The files dealt with by Panels were as follows: 


¢ A complainant alleged that in his reasons for 


judgment a trial judge exhibited “ethnocentri- 
cism, a strong bias against Aboriginal peoples, 
their rights, their culture, and the legitimacy 

of their claims, and a distinct lack of cultural 
sensitivity.” After receiving comments from the 
judge, the file was referred to a three-person 
Panel. The Panel dealt with the file after the 
Supreme Court of Canada declined to entertain 
an appeal of the appeal court’ decision to order 
a new trial because of an apprehension of bias. 
The Panel found that in his reasons for judg- 
ment the judge invoked unnecessarily disparag- 
ing and offensive language on matters of little or 
no relevance to the determination of the case. 
While it concluded that there was no malice or 
false motive involved, and that no investigation 
pursuant to subsection 63(2) of the Judges Act 
was warranted, the Panel directed that the file 
be closed with a letter to the judge expressing 
its disapproval of some of his language. The 
Panel advised the complainant that it was 
conscious of the fundamental importance 

of judicial independence in judicial decision 
making, and that it is fundamental to the rule 
of law that judges exercise and candidly articu- 
late independent thought in their reasons for 
judgment. Nevertheless, the Panel also recog- 
nized that judicial freedom of expression has 
inherent constraints arising out of the judicial 
office itself. Freedom of expression must be 
balanced with the need for public accounta- 
bility, ultimately, to preserve public confidence 


in the judiciary. 


+ A senior official of a provincial government 


complained about the conduct of a judge who 
presided over two serious criminal trials where 
the judge declared mistrials, in one case after 
four years of proceedings. The complainant 
alleged that the conduct disclosed a record of 
significant judicial mismanagement and an 
apprehension of bias against the Crown, and 
that it appeared the judge had been in inappro- 
priate contact with the defence counsel during 
the course of proceedings. The judge's 
comments were provided to the complainant, 
whose response was sent to the judge for 
further comments. The file was referred to 
outside counsel. A three-member Panel 
concluded that in one of the two cases of 
concern, the judge did in fact have inappro- 
priate ex parte contacts with defence counsel, 
but the conduct was not serious enough to 
warrant a recommendation for a formal inves- 
tigation. The judge was advised of the Panel's 
disapproval of his conduct, and the complainant 


was advised accordingly. 


A complainant alleged that a chief justice should 
not have removed the trial judge in a case in 
which the complainant’ Aboriginal band was a 
party. He also alleged that the chief justice had 
said during a telephone conference call that he 
would not put a judge of the Jewish faith on a 
case involving war crimes, or an Aboriginal 
judge on cases involving Aboriginal matters, at 
least not immediately following the appointment 
of the judge to the bench. The complainant 
believed the remarks were discriminatory and 
an unjustified affront to Aboriginal peoples 

and members of the Jewish faith. The head 

of a national Jewish organization joined in 
supporting the complaint in a separate letter 

of complaint to the Council. In response, the 


chief justice said he had replaced the trial judge 
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after learning that he was personally acquainted 
with members of the band that was a party to 
the court action. He said he did so in order to 
prevent the trial being spoiled or delayed by 
motions based on “a reasonable apprehension of 
bias” on the judge's part, even though the judges 
objectivity was not in question. With respect to 
the telephone conference, the chief justice said 
that, on the basis of his experience with Jewish 
judges on his court, he “said and intended to 
say” that he would not ask them to preside 
“against their wishes” at a war crimes trial or 
proceeding involving the Holocaust. In the same 
way, “I would not appoint an aboriginal judge, 
against his or her wishes, to preside at a trial 
involving aboriginal rights.” A three-member 
Panel found no evidence of misconduct or any 
basis for further action. The chief justice had 
replaced the trial judge in good faith and after 
careful consideration. With respect to the 
differing versions of what was said during the 
telephone conference, the Panel accepted the 
chief justices explanation. The Panel acknowl- 
edged that it would be totally unacceptable for 
a Judge “to state he considered a Jewish judge 
ineligible to preside over a war crimes case, or 
that he would never assign a Jewish judge to 
such a case but, as set out in (the chief justice's) 


letter, that is not what he said or meant to say.” 


The head of an association complained that 
members of the association were obliged to 
appear before a judge who, according to news 
reports, was in serious financial difficulties. He 
alleged that the judge's financial situation might 
cause prejudice to the concept of impartiality. 
The file was referred to an outside counsel, 
whose report was considered by a two-member 
Panel. The Panel concluded that, at the time of 
the complaint, the financial situation of the 
yudge could be considered alarming and prejudi- 


cial to the judicial image. Although the Panel 
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concluded that an inquiry under subsection 
63(2) of the Judges Act was not warranted, it 
expressed disapproval about the judge’ financial 
situation at the time of the complaint and the 
fact that he took a significant amount of time to 
start finding ways to regulate his financial diffi- 
culties. The Panel said the judge should be vigi- 


lant in dealing with his financial situation. 


A lawyer, on behalf of a client, complained 
that the judge had discussed the clients case 
publicly with several people in the community 
prior to receiving final submissions and issuing 
his decision. The matter had been appealed on 
the basis of an apprehension of bias, but the 
client also requested that a complaint be filed 
regarding the conduct of the judge. The lawyer 
subsequently sent a further complaint about a 
chambers matter in which the judge was highly 
critical of the lawyer's client and commented 
negatively on acceptance of the client as a 
purchaser of estate property. The file was 

held in abeyance pending the decision of the 
court of appeal, which ordered a new trial on 
the basis of a reasonable apprehension of bias. 
The judge subsequently acknowledged that 

his public comments on the case were “ill- 
considered, unfortunate and inappropriate” 
and expressed his sincere regret at the incon- 
venience that his mistakes had caused. A two- 
member Panel expressed disapproval with 
respect to the conduct of the trial, but 
concluded that there was no basis for further 
action by the Council. The Panel concluded 
that there was no evidence of misconduct in 


relation to the chambers matter. 


A lawyer who acted on his own behalf in a civil 
action alleged that in a motion hearing, the 
judge rendered a decision without hearing both 
sides and without fully apprising himself of the 
nature of the issue before him. The lawyer felt 
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that he had been treated in a disrespectful 
manner, and ordered out of the court. The judge 
admitted that he had been “curt” in dismissing 
the complainants position, and extended an 
apology to the complainant. A two-member 
Panel advised the complainant that it had 
expressed its disapproval of the judge's conduct 
and concluded that there was no basis for 


further action by the Council. 


In addition to these six files closed by Panels 
during the year, Panels also considered three 
other files that had been closed in previous years 
but, on the basis of new information brought to 
the Council's attention, had been reopened for 
further consideration. These files consisted of 


the following: 


e A three-member Panel considered complaints 
against Chief Justice Isaac and Associate Chief 
Justice Jerome of the Federal Court of Canada. 
The complaint against Chief Justice Isaac was 
first closed by the Panel on October 9, 1996, 
and the related complaint against Associate 
Chief Justice Jerome was closed by the Panel 
on February 19, 1997. The Panel made public 
its findings in both cases. In the case of Chief 
Justice Isaac, the Panel expressed its disap- 
proval of his handling of two aspects of a matter 
involving a meeting with J.E. Thompson, then 
Assistant Deputy Attorney General of Canada, 
Civil Litigation, regarding delays in the Federal 
Court, Trial Division. However, the Panel 
concluded Chief Justice Isaacs conduct did not 
warrant further action by the Council. In the 
case of Associate Chief Justice Jerome, the 
Panel found that his handling of proceedings 
in the cases that gave rise to the Panel's inquiry 
“fell short of the standard of diligence which 
could reasonably be expected of a case manage- 


ment judge.” It also found inappropriate his 


handling of matters arising from the meeting 
between Chief Justice Isaac and Mr. Thompson. 
Having expressed its disapproval, the Panel 
concluded, as in the case of Chief Justice Isaac, 
that the conduct of Associate Chief Justice 
Jerome did not warrant further action by 


the Council. 


The files were reopened in 199798 upon receipt, 
from the Hon. Allan Rock, then Minister of 
Justice, of documents that had been filed in the 
Supreme Court of Canada in proceedings before 
that Court relating to the two cases. Comments 
were sought from both judges on this material, 
then the file was held in abeyance pending the 


outcome of the case before the Court. 


The reasons for judgment of the Supreme Court 
of Canada (Canada v. Tobias) were released in 
September 1997. In the judgment, the Court 
expressed a “concern” that the Canadian 
Judicial Council had made its conclusions 
regarding the complaints public while a request 
for a stay of proceedings was still making its 
way through the courts. The judgment also 
noted that, when it reached its findings, “the 
Judicial Council did not have the benefit of all 
the material that was before this Court.” 


In November 1997, the same Panel that had 
originally considered the two complaints 
completed its deliberations on the new material 
filed, the judges’ comments and the reasons of 
the Supreme Court of Canada and it affirmed 
its earlier findings with respect to each 
complaint. The Panel, in a letter to the Minister, 
stated that, “there is nothing in the documenta- 
tion provided by Mr. Rock, considered in the 
context of all material it now has, including the 
results of its most recent inquiries, to warrant 
modifying its earlier disposition or reasons in 


relation to these files.” 
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Responding to the Supreme Court of Canadas 
expression of concern, the Council’ letter to the 
Minister stated that the Panel decision to make 
its report public was not taken lightly. “In the 
Panels view,” the letter said, “it would have 
been intolerable to allow the cloud of potentially 
serious misconduct to hang over the chief 
justices for an indefinite period of time. Indeed, 
the Panel remains of the view that the public 
interest in the expeditious fulfilment of its statu- 
tory responsibility in this matter exceeded any 
sub judice interests with respect to the merits of 
the cases in question.” The Panel noted that it 
was nearly a year between the Council disposi- 
tion of the complaint against Chief Justice Isaac 
and the Supreme Courts decision. The Panel 
also noted that a “Panel of the Canadian 
Judicial Council fulfils a function quite different 
from and independent of that of the courts. . . . 
The courts deal with legal issues before them 
framed by the parties to litigation. This Council 
... must assess the capacity of a judge to fulfil 
the judges function.” 


The letter to the Minister, released publicly 

on November 13, 1997, stated that “the Panel 
considers it important that the obiter dicta of the 
Supreme Court of Canada in relation to this 
issue not be adopted as the basis of an absolute 
rule by the Council in dealing with future 
complaints filed with it. . . . [I]n some situations 
... the public interest requires that the conduct 
issues be addressed expeditiously in spite of 
pending litigation.” 


A complaint file originally closed in 1995-96, 
reopened and reclosed in the same year in light 
of new information, was reopened a second 
time in 1996-97 to permit independent counsel 
to interview two judges involved and the 
complainant, who had been a plaintiff in 
proceedings concerning default on a mortgage 
and breach of contract. The complainant alleged 


improper access to the presiding judge by 
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another judge whose former law firm was one 
of the defendants to the action. He alleged bias 
on the part of the presiding judge and conflict 
of interest on the part of the second judge, as 
well as breach of his right of confidentiality 
because the presiding judge had discussed the 
case with another lawyer. On the basis of the 
interviews, the independent counsel concluded 
that the allegations of the complainant were 
totally unfounded. A three-member Panel 
directed that the file again be reclosed. 
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4, Issues 


ETHICAL PRINCIPLES FOR JUDGES 


The Council made significant progress during 
199798 in its initiative to develop a statement of 
principles providing guidance to judges on the 


ethical and professional questions they face. 


In August 1997, the Working Committee, which 
was established in late 1994-95 to develop the prin- 
ciples, convened a successful seminar of approxi- 
mately 60 judges from across Canada. The judges 
attending the seminar had received the first 
complete draft of the principles although during the 
previous months all federally appointed judges had 
been sent draft chapters. The overriding concern 
among seminar participants was to ensure that the 
document would be seen as providing ethical guide- 
lines for judges and informing the public about 
them, rather than serving as a discipline document 
that limits the independence of judges. 


As a result of the seminar, important revisions 
were made to the draft and in November 1997 a 
complete draft was sent to all federally appointed 
judges for comments. At the end of February 
1998 a slightly revised version of the document 
was distributed to representatives of the legal 
community, national legal associations, law 
deans, chief provincial court judges and deputy 


ministers of justice. 


At the end of 1997-98, the Working Committee 
was continuing to consider letters and submissions 
from judges and others. The Committee was 

also beginning to formulate its position on the 
composition, method of appointment and terms 

of reference of an advisory committee, which it 
regards as an integral and important part of the 
ethical principles document and its administration. 


The August seminar was advised that such a 


committee exists within the Judicial Conference 

of the United States — the closest equivalent in the 
United States to the Canadian Judicial Council — 
and is viewed as an integral part of the U.S. federal 
non-disciplinary Code of Conduct. The committee 
provides advisory opinions on ethical questions to 


US. federally appointed judges. 


Canada has no code of conduct for federally 
appointed judges and no evident statutory basis 
for such a code. But efforts to develop a code of 
conduct date back to the 1970s, and Professor 
Friedland endorsed the concept in his 1995 report. 


There is general recognition that it is both desir- 
able and difficult to set down what judicial conduct 


is appropriate and acceptable, and what is not. 


Standards of what is acceptable evolve and change. 
Codifying “good” behaviour in any context is diffi- 
cult enough, but the difficulty becomes greater 
with the evolution of the context in which judges 


and their courts work. 


Initial efforts to develop practical guidance for 
judges led to the publication in 1980 of two books 
— A Book for Judges by retired Chief Justice J.O. 
Wilson, and Le livre du magistrat by retired Chief 
Justice Gerald Fauteux. Further efforts begun in 
1985 ultimately resulted in the 1991 publication of 


Commentartes on Judicial Conduct. 


An effort to move from these distinguished works 
of scholarship to an actual code began in 1994, 
resulting in a discussion document in the autumn 
of 1995. The document noted that “the word ‘code’ 
may not be the best one to describe what is 
intended.” What was intended, the document 
noted, was “not a list of prohibited behaviours with 
attached sanctions” but an “emphasis on the main- 


tenance of a high level of judicial conduct rather 
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than on cataloguing misconduct.” Its purpose was 
to assist judges in resolving ethical and professional 
dilemmas and help the public understand the legiti- 
mate expectations they may have of judges as they 
carry out their public duties and live their lives in 
their communities. It was to have no formal link to 


the judicial conduct processes of the Council. 


These distinctions remain crucial to the Working 
Committee's continuing refinement of the ethical 
principles, which are expected to be the most 
comprehensive treatment of the subject to date 
in Canada. Sections of the document will explore 
judicial independence and its relationship with 
judicial impartiality and the constitution; judicial 
integrity, and its importance in sustaining public 
confidence in the judiciary; the diligent perform- 
ance of the whole range of judicial duties; 
assuring equality according to law; and 
maintaining and enhancing confidence in 


the impartiality of the judiciary. 


APPOINTMENT OF JUDGES TO 
COMMISSIONS OF INQUIRY 


The Canadian Judicial Council has been 
concerned for some time about the possible impair- 
ment of the independence of courts and individual 
judges arising out of the appointment of judges as 


commissioners to conduct public inquiries. 


The Council passed resolutions in 1978 and 1979 
recommending guidelines that would ensure such 
appointments do not unduly impair the effective 
operation of courts. In September 1997, the 
Judicial Independence Committee reported to 
the Council that it had struck a sub-committee to 
determine whether the existing criteria were still 


appropriate in the current environment. 


The Committee reported to the Council's mid-year 
meeting in March 1998, that its review indicated 
the use of judges for such commissions “potentially 
gives rise to many problems.” Such appointments 


may require judges to be absent from their courts 
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for prolonged periods, which can create disruption 
in the work of the court and a considerable burden 
on his or her colleagues. Moreover, modern prac- 
tices in the operation of inquiries create a dynamic 
for constant expansion of their scope and lengthy 
examination and cross-examination of an ever- 


expanding list of witnesses. 


Commissioners may be asked to accept appoint- 
ments before they have seen the terms of reference, 
or deadlines established within terms of reference 


which may be unrealistic. 


The Committee also expressed concern that 
serving on an inquiry has the potential to harm 
the future work of a judge by impairing his or 

her appearance of independence. This may arise, 
for example, if terms of reference require the judge 
to determine whether ministers or officials have 
made a correct policy decision, any potential 
finding having clear partisan implications. More 
commonly it can arise through the development 

of an apparent adversarial situation as between 
the appointing government and the appointee. 
Public disputes can erupt between government 
and commission over the production of documents, 
costs of the inquiry and its duration, casting a 
judge-commissioner in the role of foe of govern- 
ment. It is increasingly likely that governments 
and individuals under investigation may proceed 
personally against a commissioner in judicial 
review applications, a process which detracts 


from judicial dignity and detachment. 


The position of the Council, as stated in 1978, has 
been that “a judge should feel bound to accept” an 
invitation to conduct a public inquiry. The Com- 
mittee proposed, and the Council adopted at its 
March 1998 meeting, a revised statement to be 
transmitted to each first minister, minister of 
justice, and attorney general identifying consid- 
erations that should be addressed before such 
appointments are accepted. The statement is 
included as Appendix F to this report. 
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RESTRAINTS AFTER RETIREMENT FROM 
JUDICIAL OFFICE 


The Council has considered a number of issues 
related to designations and activities of federally 


appointed judges after retirement. 


The Judicial Independence Committee, the 
Administration of Justice Committee and the 
Judicial Benefits Committee all considered sugges- 
tions that the Council should take action of some 
kind about federally appointed judges who had 
retired and subsequently returned to the practice 
of law. In particular, the committees discussed 


whether a retired judge may use the Queens 


Counsel (Q.C.) designation, or “The Honourable.” 


At its March 1998 mid-year meeting, the Council 
concluded that others, and in particular granting 
authorities and provincial law societies, are the 
appropriate bodies to deal with these matters 
and that the Council would not pursue the 
subject further. 


SPECIMEN CRIMINAL JURY CHARGES 


At the Council's September 1997 annual meeting, 
both the Administration of Justice Committee and 
the Trial Courts Committee recommended that 
federal and provincial governments be encouraged 
to assist in the development of specimen criminal 


jury charges. 


At an earlier national symposium on jury instruc- 
tions convened by the National Judicial Institute, 
it had been suggested that a national committee 
be created for this purpose. However, the same 
purpose was already being served by work in the 
Ontario Court of Justice under the leadership of 
Mr. Justice David Watt. 


In November 1997, Chief Justice Lamer wrote to 
the Minister of Justice, noting “an urgent need for 
reform of criminal jury instructions” and asking 
the Minister to seek support at federal, provincial 


and territorial levels for funding of the Ontario 
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project. Chief Justice Lamer said he hoped the 
Ontario initiative could form the basis for a 
national product which could be followed by 


judges across the country. 


At its March 1998 mid-year meeting the Council 
was advised that the Department of Justice and 
several provinces would be contributing to funding 


for the project. 


TECHNOLOGY AND THE COURTS 


The Council is keenly aware that developments 
in computer technology have great potential to 
increase efficiency in the work of judges and the 
operation of courts, to improve uniformity and 
timeliness, and to achieve significant cost savings. 
The Council has pressed ahead with a number of 
independent initiatives to exploit and share tech- 
nology, and it has supported the work of the 
Commissioner for Federal Judicial Affairs. 


Appeal to Governments 


In the Council's view, lack of government funding 
has severely limited the courts in their ability to 
realize the improvements available from new tech- 
nologies. In October 1997, Chief Justice Lamer 
wrote on behalf of the Council to all ministers of 
justice urging them to provide necessary funds 

and assistance for new technologies and to estab- 
lish procedures to ensure adoption of technological 


improvements on an ongoing basis. 


Chief Justice Lamers letter to the federal Minister 
of Justice said funding for the three “national” 
courts — the Supreme Court of Canada, the 
Federal Court of Canada and the Tax Court of 
Canada — had been very supportive, but other 
initiatives were making it extremely difficult for 
judges to keep up to date. He cited the publication 
of federal statutes and regulations only on 
CD-ROM, to which most federally appointed 


judges lacked access. 
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In his letter to provincial and territorial ministers, 
Chief Justice Lamer said he had been informed 
that support in the area of computer technology 
for superior court judges in the provinces and 
territories was “uneven to say the least, and, more 
often than not, woefully inadequate or even non- 
existent.” The unequal level of support was 
disconcerting “because of the possibility that the 
quality of judicial performance may be adversely 


affected thereby.” 


JAIN Network and Technology 


The Commissioner for Federal Judicial Affairs, 
reported to the March 1998 meeting of the Council 
that approximately 500 federally appointed judges 
were now subscribing to JAIN — the Judicial 
Affairs Information Network. 


Computer News for Judges 


Uniquely among Council committees, the Judges 
Computer Advisory Committee draws most of its 
members from the ranks of puisne judges. The 
Committee examines new information technologies 
and advises the Council of emerging issues and 


appropriate applications in the judicial system. 


The Committee's newsletter, Computer News for 
Judged, has become an important reference for 
judges seeking to keep up to date on the appli- 
cation of technologies to their work. The 
newsletter is circulated to about 575 federally 
appointed judges and sent to all provincial and 
territorial court chief judges for distribution by 
their offices to interested provincially/territorially 


appointed judges. 


Three editions of the newsletter were published in 


199798. 


In Number 23, Winter-Spring 1997, CNJ 
reported on the results of two surveys — the 
conservation and distribution of judgments by 


Canadian courts and computer use by federally 
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appointed judges. The issue also related the good 
experience of judges from the Supreme Court and 
Court of Appeal of Nova Scotia who participated 
in a computer course with the assistance of the 
National Judicial Institute. 


In Number 24, Summer 1997, CNJ offered a 
primer to judges on using the Internet, including 
how to use search engines, the features of electronic 
mail, lists and specialized sites. It also outlined the 
steps taken to design the Web site created by the 
Superior Courts of British Columbia, and 
discussed the purposes and features of the Web 
site of “La magistrature de la francophonie” (the 
Francophonie judiciary) and the “Jugenet” discus- 
sion list. The issue also presented a discussion 
paper from the Office of the Commissioner for 
Federal Judicial Affairs about its information 
network JUDICOM. 


In Number 25, Fall-Winter, 199798, CNJ 
reported on the Fifth National Court Technology 
Conference — CTC5 — held in Detroit, 
September 9-12 1997. Some highlights: 


e The need for a strategic focus on the trend of 
technological change, anticipating the integra- 
tion of case management, office automation, 
records management, testimony, evidence and 


legal research. 


e The advent of the electronic bench book, which 
provides judges with electronic versions of 
manuals and statutory materials on laptop 


computers for use during trial. 


e An overview of changes in rules of court at U.S. 
federal and state levels as new practices resolve 
such issues as the need for signatures to ensure 
authenticity, and the insistence of hard copies of 


documents. 


¢ The implications of the “Year 2000 Problem” for 
future lawsuits before Canadian courts, and for 


judges in their own computer environment. 
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Neutral Citation Standard 


Canada lacks a national system for the identifica- 
tion of court decisions. In Canada and elsewhere, 
the method of citing case law is based on paper 
publication of judicial decisions. With the advent 
of electronic publishing media, the potential exists 
for much more rapid and widespread access to 
court decisions, but the use of these tools is 
restricted by the lack of an official method of cita- 


tion for electronic documents. 


In August 1997, Professor Daniel Poulin, a tech- 
nical adviser to the Committee, convened an ad 
hoc meeting of representatives of the Federation 
of Law Societies of Canada, law librarians and 
legal publishers to consider the issue. The matter 
was discussed further at a conference in Toronto 
in November 1997 entitled The Official Version — 
A National Summit to Solve the Problems of 
Authenticating, Preserving and Citing Legal 
Information in Digital Form. Most of the 200 
participants supported development of a neutral 


citation standard. 


Prof. Poulins paper on the subject explains that 

a national standard can be created only if a 
consensus is achieved among the judiciary, govern- 
ments, academia and publishers, and adequate 
funding obtained. In Canada, much of the work 
has already been done by the Council through its 
adoption in 1996 of Standards for the Preparation, 
Distribution and Citation of Canadian Judgments in 


Electronic Form. An ad hoc Canadian committee was 
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established in August 1997 to develop and promote 
a standard, with early plans to refine the proposal 
and broaden its membership to ensure representa- 
tion of all parts of the country. Members of the 
committee include Martin Felsky and Denis 
Marshall, the two other technical advisers to the 
Council's Judges Computer Advisory Committee. 


The Judges Computer Advisory Committee unani- 
mously recommended, and the mid-year meeting of 
the Council in March 1998 unanimously endorsed, 


the development of a neutral citation standard. 
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5. Judicial Benefits 


For decades, the questions of how and how high to 


set judges’ salaries have been subjects of debate. 


Since 1981, a triennial, independent process has 
existed for review of judges’ salaries, with a 
measure of automatic annual adjustment based 
on the Industrial Composite (Aggregate) Index. 
However, a freeze of judicial salaries imposed in 
1992 still applied in 1996-97 and the work of five 
triennial commissions remained largely unimple- 


mented by successive governments. 


The most recent commission, chaired by David 
Scott, an Ottawa lawyer, reported in September 
1996. Judges awaited the governments response 
through the remainder of 1996-97, and it was not 
until nearly the end of the 1997-98 fiscal year that 
the governments formal response to the Scott 
Commission was released. The following day, 
consequential amendments to the Judges Act were 
tabled in the House of Commons in the form of 
Bill C-37, in anticipation of parliamentary review 


and approval early in 1998-99. 


The government accepted the Scott Commissions 
recommendation for a phased-in salary increase 
of 8.3 percent. Bill C-37 proposed to phase the 
increase in by 4.1 percent per year over two 


years, effective April 1, 1997. 


Retirement provisions under the proposed legisla- 
tion would permit retirement when a judge has 


served on the bench for a minimum of 15 years 


and the sum of age and years of service equals at 
least 80. The existing provision required a mini- 
mum age of 65, and a judge who retired before 
65 had no right to a pension at all, no matter 
what the length of his of her judicial service. 


The bill incorporated the Scott Commission 
proposal permitting judges of the Supreme Court 
of Canada to retire with a full pension after serving 
a minimum of 10 years on that Court, but limited 
the provision to those judges who have reached the 


age of 65 years. 
Bill C-37 proposed a three-member Judicial 


Compensation and Benefits Commission to report 
every four years. The first Commission would 
begin work on September 1, 1999, and report 
within nine months. The Minister of Justice, who 
could refer specific issues to a Commission at any 
time, would be required to table the Commissions 
report in Parliament within 10 days of the start of 
the next sitting, and respond to the report within 


six months. 


The judiciary would nominate one member of 
the Commission, the Minister of Justice a second, 
and these two individuals would nominate the third 


member, who would chair the Commission. 
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Appendix A 


MEMBERS OF THE CANADIAN JUDICIAL COUNCIL, 1997-98 


The Right Honourable Antonio Lamer, P.C. 
Chief Justice of Canada 


Chairman 


The Honourable Allan McEachern 
Chief Justice of British Columbia 


First Vice-Chairman 


The Honourable Pierre A. Michaud 
Chief Justice of Quebec 


Second Vice-Chairman 


The Honourable Edward D. Bayda 
Chief Justice of Saskatchewan 


The Honourable Norman H. Carruthers 
Chief Justice of Prince Edward Island 


The Honourable Donald H. Christie 
Associate Chief Judge of the Tax Court of Canada 


The Honourable Lorne O. Clarke 
Chief Justice of Nova Scotia 


The Honourable J.-Claude Couture 
Chief Judge of the Tax Court of Canada 


The Honourable Joseph Z. Daigle 
Chief Justice of the Court of Queens Bench 


of New Brunswick 


The Honourable André Deslongchamps 
Associate Chief Justice of the Superior Court 
of Quebec 


NOTEs: 


The Honourable René W. Dionne 
Senior Associate Chief Justice of the Superior 
Court of Quebec 


The Honourable Patrick D. Dohm 
Associate Chief Justice of the Supreme Court 
of British Columbia 


The Honourable Catherine A. Fraser 
Chief Justice of Alberta 


The Honourable Constance R. Glube 
Chief Justice of the Supreme Court of Nova Scotia 


The Honourable James R. Gushue 
Chief Justice of Newfoundland 


The Honourable Benjamin Hewak 
Chief Justice of the Court of Queen’s Bench 
for Manitoba 


The Honourable T. Alex Hickman 
Chief Justice of the Trial Division of 
the Supreme Court of Newfoundland 


The Honourable William L. Hoyt 
Chief Justice of New Brunswick 


The Honourable Ralph E. Hudson 

Senior Judge of the Supreme Court of the 
Yukon Territory 

(to June 1997) 


The Honourable Julius A. Isaac 
Chief Justice of the Federal Court of Canada 


The Honourable James A. Jerome 
Associate Chief Justice of the Federal Court 
of Canada 


1. Except that the Chairman and Vice-Chairmen are listed first, members are listed here in alphabetical order. 


2. The senior judges of the Supreme Courts of the Yukon Territory and the Northwest Territories alternate on the Council every two years. 
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The Honourable Joseph P. Kennedy 
Associate Chief Justice of the Supreme Court 


of Nova Scotia 


(from July 1997) 


The Honourable Lyse Lemieux 
Chief Justice of the Superior Court of Quebec 


The Honourable Patrick J. LeSage 
Chief Justice of the Ontario Court of Justice 


The Honourable Kenneth R. MacDonald 
Chief Justice of the Trial Division of the 
Supreme Court of Prince Edward Island 


The Honourable Donald K. MacPherson 
Chief Justice of the Court of Queens Bench 


for Saskatchewan 


The Honourable R. Roy McMurtry 
Chief Justice of Ontario 


The Honourable Gerald Mercier 
Associate Chief Justice, Family Division 
of the Court of Queens Bench for Manitoba 


The Honourable W. Kenneth Moore 
Chief Justice of the Court of Queen’s Bench 
of Alberta 


The Honourable John W. Morden 
Associate Chief Justice of Ontario 


The Honourable Jeffrey J. Oliphant 
Associate Chief Justice of the Court of Queens 
Bench for Manitoba 


The Honourable J. Edward Richard 
Senior Judge of the Northwest Territories 
(from July 1997) 


The Honourable Richard J. Scott 
Chief Justice of Manitoba 
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The Honourable Heather J. Smith 
Associate Chief Justice of the Ontario Court 


of Justice 


The Honourable Barry L. Strayer 
Chief Justice of the Court Martial Appeal Court 
of Canada 


The Honourable Allan H.J. Wachowich 
Associate Chief Justice of the Court of Queens 
Bench of Alberta 


The Honourable Bryan Williams 
Chief Justice of the Supreme Court of 
British Columbia 
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COMMITTEE MEMBERS 


EXECUTIVE COMMITTEE 

Chief Justice Antonio Lamer (Chairperson) 
Associate Chief Judge Donald H. Christie 
Chief Justice Joseph Z. Daigle 

Chief Justice Lyse Lemieux 

Chief Justice Kenneth R. MacDonald 
Chief Justice Allan McEachern 

Chief Justice Pierre A. Michaud 

Associate Chief Justice John W. Morden 
Associate Chief Justice Jeffrey J. Oliphant 
Associate Chief Justice Heather J. Smith 
Associate Chief Justice Allan H.J. Wachowich 


STANDING COMMITTEES 
ADMINISTRATION OF JUSTICE COMMITTEE 
Associate Chief Justice Allan H.J. Wachowich 
(Chairperson) 

Chief Justice Joseph Z. Daigle 

Associate Chief Justice André Deslongchamps 
Associate Chief Justice Patrick D. Dohm 
Chief Justice James R. Gushue 

Chief Justice Patrick J. LeSage 

Chief Justice Kenneth R. MacDonald 
Associate Chief Justice Jeffrey J. Oliphant 
Mr. Justice J. Edward Richard 


FINANCE COMMITTEE 


Chief Justice Kenneth R. MacDonald (Chairperson) 


Associate Chief Judge Donald H. Christie 
Associate Chief Justice René W. Dionne 
Chief Justice William L. Hoyt 

Chief Justice W. Kenneth Moore 


NOTES: 


JUDICIAL BENEFITS COMMITTEE 

Chief Justice Constance R. Glube (Chairperson) 
Associate Chief Justice André Deslongchamps 
Associate Chief Justice Patrick D. Dohm 
Chief Justice Catherine A. Fraser 

Associate Chief Justice Gerald Mercier 


JUDICIAL CONDUCT COMMITTEE 
Chief Justice Allan McEachern (Chairperson) 


Chief Justice Joseph Z. Daigle (Vice-Chairperson) 


Associate Chief Justice John W. Morden 
(Vice-Chairperson) 

Associate Chief Judge Donald H. Christie 
Chief Justice Antonio Lamer 

Chief Justice Lyse Lemieux 

Chief Justice Kenneth R. MacDonald 

Chief Justice Pierre A. Michaud 

Associate Chief Justice Jeffrey J. Oliphant 
Associate Chief Justice Heather J. Smith 
Associate Chief Justice Allan H.J. Wachowich 


JUDICIAL EDUCATION COMMITTEE 

Chief Justice Catherine A. Fraser (Chairperson) 
Chief Justice Norman H. Carruthers 
Chief Justice Lorne O. Clarke 

Associate Chief Justice René W. Dionne 
Chief Justice Benjamin Hewak 

Chief Justice T. Alex Hickman 

Chief Justice William L. Hoyt 

Mr. Justice Ralph E. Hudson (ex officio) 
Associate Chief Justice Joseph P. Kennedy 
Chief Justice Donald K. MacPherson 
Chief Justice W. Kenneth Moore 
Associate Chief Justice John W. Morden 


1. Committee membership is generally established at the Council's annual meeting, held in the autumn. 


2. These lists show Committee membership as at March 31, 1998. 
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APPEAL COURTS COMMITTEE 


Chief Justice Catherine A. Fraser (Chairperson) 
Chief Justice Edward D. Bayda 

Chief Justice Norman H. Carruthers 
Chief Justice Lorne O. Clarke 

Chief Justice James R. Gushue 

Chief Justice William L. Hoyt 

Chief Justice Julius A. Isaac 

Chief Justice Allan McEachern 

Chief Justice R. Roy McMurtry 

Chief Justice Pierre A. Michaud 
Associate Chief Justice John W. Morden 
Chief Justice Richard J. Scott 

Chief Justice Barry L. Strayer 


JUDICIAL INDEPENDENCE COMMITTEE 


Chief Justice Richard J. Scott (Chairperson) 
Associate Chief Judge Donald H. Christie 
Chief Justice Constance R. Glube 

Chief Justice Allan McEachern 

Chief Justice R. Roy McMurtry 

Associate Chief Justice Gerald Mercier 
Chief Justice Pierre A. Michaud 

Associate Chief Justice Heather J. Smith 
Chief Justice Barry L. Strayer 

Chief Justice Bryan Williams 


TRIAL COURTS COMMITTEE 


Mr. Justice J. Edward Richard (Chairperson) 
Associate Chief Judge Donald H. Christie 
Chief Judge J.-Claude Couture 

Chief Justice Joseph Z. Daigle 

Associate Chief Justice André Deslongchamps 
Associate Chief Justice René W. Dionne 
Associate Chief Justice Patrick D. Dohm 
Chief Justice Constance R. Glube 

Chief Justice Benjamin Hewak 

Chief Justice T. Alex Hickman 

Mr. Justice Ralph E. Hudson (ex officio) 
Associate Chief Justice James A. Jerome 


Associate Chief Justice Joseph P. Kennedy 
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Chief Justice Lyse Lemieux 

Chief Justice Patrick J. LeSage 

Chief Justice Kenneth R. MacDonald 

Chief Justice Donald K. MacPherson 
Associate Chief Justice Gerald Mercier 

Chief Justice W. Kenneth Moore 

Associate Chief Justice Jeffrey J. Oliphant 
Associate Chief Justice Heather J. Smith 
Associate Chief Justice Allan H.J. Wachowich 
Chief Justice Bryan Williams 


AD HOC COMMITTEES 
JUDGES COMPUTER ADVISORY COMMITTEE 


Judge Pierre Archambault (Chairperson) 
Mr. Justice N. Douglas Coo 

Mr. Justice Morris Fish 

Madam Justice Donna McGillis 

Mr. Justice John McQuaid 

Associate Chief Justice Jeffrey J. Oliphant 
Madam Justice M. Anne Rowles 
Madam Justice Lawrie Smith 
Advisors: 

Dr. Martin Felsky 

Professor Denis Marshall 


Professor Daniel Poulin 


SPECIAL COMMITTEE ON EQUALITY IN THE 
COURTS 

Chief Justice Constance R. Glube (Chairperson) 
Chief Judge J.-Claude Couture 

Chief Justice Lyse Lemieux 

Chief Justice Patrick J. LeSage 

Associate Chief Justice Allan H.J. Wachowich 


STUDY LEAVE COMMITTEE 

Chief Justice Edward D. Bayda (Chairperson) 
Chief Justice Benjamin Hewak 

Associate Chief Justice John W. Morden 
Dean Louis Perret 

Dean Peter MacKinnon 
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WORKING COMMITTEE ON ETHICAL PRINCIPLES 
FOR JUDGES 

Chief Justice Richard J. Scott (Chairperson) 

Mr. Justice Thomas Cromwell 

Chief Justice Allan McEachern 

Madam Justice Elizabeth McFadyen 

Chief Justice R. Roy McMurtry 

Chief Justice Pierre A. Michaud 


Ms. Jeannie Thomas 


NOMINATING COMMITTEE 

Chief Justice Patrick J. LeSage (Chairperson) 
Chief Justice Donald K. MacPherson 

Chief Justice Pierre A. Michaud 
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Appendix C 


PART II OF THE JUDGES ACT 


Following is the text of Part II of the Judges Act, 
which governs the Canadian Judicial Council. It 
is taken from the 1997 Office Consolidation of 
the Act. 


PART IT 
CANADIAN JUDICIAL COUNCIL 


INTERPRETATION 
Definition of “Minister” 
58. In this Part, “Minister” means the Minister of 


Justice of Canada. 


CONSTITUTION OF THE COUNCIL 
Council established 
59.(1) There is hereby established a Council, to be 


known as the Canadian Judicial Council, consist- 

ing of 

(a) the Chief Justice of Canada, who shall be the 
chairman of the Council; 

(6) the chief justice and any senior associate chief 
justice and associate chief justice of each supe- 
rior court or branch or division thereof; 

(c) subject to subsection (2), one of the senior 
judges, as defined in subsection 22(3), of the 
Supreme Court of the Yukon Territory and the 
Supreme Court of the Northwest Territories; 

(0) the Chief Justice of the Court Martial Appeal 
Court of Canada; and 

(e) the Chief Judge and Associate Chief Judge of 
the Tax Court of Canada. 


Successive terms of senior judges 

(2) The senior judges referred to in paragraph 
(1)(c) shall succeed each other on the Council 
every two years. 


Successor to senior judge 

(3) In the event of the death or resignation of a 
senior judge referred to in paragraph (1)(c) during 
the term of that judge on the Council, the judge 
who succeeds that judge as senior judge of the 
same court shall become a member of the Council 


for the remainder of the term. 


Substitute member 

(4) Each member of the Council may appoint a 
judge of that members court to be a substitute 
member of the Council and the substitute member 
shall act as a member of the Council during any 
period in which he is appointed to act, but the 
Chief Justice of Canada may, in lieu of appointing 
a member of the Supreme Court of Canada, 
appoint any former member of that Court to 

be a substitute member of the Council. 

RSs 1985, es 691997 c61%s 2561996; 

Gr ous: 6. 

Objects of Council 

60. (1) The objects of the Council are to promote 
efficiency and uniformity, and to improve the qual- 


ity of judicial service, in superior courts and in the 


Tax Court of Canada. 
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Powers of Council 


(2) In furtherance of its objects, the Council may 

(a) establish conferences of chief justices, associ- 
ate chief justices, chief judges and associate 
chief judges; 

(6) establish seminars for the continuing education 
of judges; 

(c) make the inquiries and the investigation of 
complaints or allegations described in section 
63; and 


(?) make the inquiries described in section 69. 


R.S., 1985, c.'J-l, s.60; 1992; c. 51, s. 26: 


Meetings of Council 
61. (1) The Council shall meet at least once a year. 


Work of Council 
(2) Subject to this Act, the work of the Council 


shall be carried on in such manner as the Council 


may direct. 


By-laws 

(3) The Council may make by-laws 

(a) respecting the calling of meetings of the 
Council; 

(6) respecting the conduct of business at meetings 
of the Council, including the fixing of quorums 
for such meetings, the establishment of com- 
mittees of the Council and the delegation of 
duties to any such committees; and 

(c) respecting the conduct of inquiries and investi- 
gations described in section 63. 

RS. €. JA, s. 50; RS, c. 16(@2nd Supp.), s. 10; 

1976-77, 025,5. 15: 


Employment of counsel and assistants 
62. The Council may engage the services of such 


persons as it deems necessary for carrying out its 
objects and duties, and also the services of counsel 
to aid and assist the Council in the conduct of any 
inquiry or investigation described in section 63. 
RS. c. 16(2nd Supp.), s. 10; 1976-77, c. 25, ss. 15, 
16; 1980-81-82-83, c. 157, s. 16. 
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INQUIRIES CONCERNING JUDGES 

Inquiries 

63. (1) The Council shall, at the request of the 
Minister or the attorney general of a province, 
commence an inquiry as to whether a judge of 
a superior court or of the Tax Court of Canada 
should be removed from office for any of the 
reasons set out in paragraphs 65(2)(a) to (0). 


Investigations 
(2) The Council may investigate any complaint or 
allegation made in respect of a judge of a superior 


court or of the Tax Court of Canada. 


Inquiry Committee 

(3) The Council may, for the purpose of conduct- 
ing an inquiry or investigation under this section, 
designate one or more of its members who, 
together with such members, if any, of the bar of a 
province, having at least ten years standing, as may 
be designated by the Minister, shall constitute an 
Inquiry Committee. 


Powers of Council or Inquiry Committee 
(4) The Council or an Inquiry Committee in 


making an inquiry or investigation under this 

section shall be deemed to be a superior court 

and shall have 

(a) power to summon before it any person or 
witness and to require him to give evidence 
on oath, orally or in writing or on solemn 
affirmation if the person or witness is entitled 
to affirm in civil matters, and to produce such 
documents and evidence as it deems requisite 
to the full investigation of the matter into 
which it is inquiring; and 

(b) the same power to enforce the attendance 
of any person or witness and to compel the 
person or witness to give evidence as is vested 
in any superior court of the province in which 


the inquiry or investigation is being conducted. 


APP EN Dix 


Prohibition of information relating to inquiry, ete. 
(5) The Council may prohibit the publication 

of any information or documents placed before 

it in connection with, or arising out of, an inquiry 
or investigation under this section when it is of 
the opinion that the publication is not in the 


public interest. 


Ingutries may be public or private 

(6) An inquiry or investigation under this section 
may be held in public or in private, unless the 
Minister requires that it be held in public. 


BROS 1065 ce S405} 1992 "ce 51ts 27. 


Notice of bearing 

64. À judge in respect of whom an inquiry or 
investigation under section 63 is to be made shall 
be given reasonable notice of the subject-matter of 
the inquiry or investigation and of the time and 
place of any hearing thereof and shall be afforded 
an opportunity, in person or by counsel, of being 
heard at the hearing, of cross-examining witnesses 
and of adducing evidence on his own behalf. 

RS, ce. J-l, s. 31; RS, c. 16(2nd Supp.), s. 10; 
1976-77, 6e 25,s.15. 


REPORT AND RECOMMENDATIONS 

Report of Council 

65. (1) After an inquiry or investigation under 
section 63 has been completed, the Council shall 
report its conclusions and submit the record of the 


inquiry or investigation to the Minister. 


Recommendation to Minister 

(2) Where, in the opinion of the Council, the judge 
in respect of whom an inquiry or investigation has 
been made has become incapacitated or disabled 
from the due execution of the office of judge by 
reason of 

(a) age or infirmity, 

(6) having been guilty of misconduct, 


(c) having failed in the due execution of that 
office, or 

(d) having been placed, by his conduct or other- 
wise, in a position incompatible with the due 
execution of that office, 

the Council, in its report to the Minister under 

subsection (1), may recommend that the judge be 


removed from office. 


RUS. 1985,rcs.)-1s, 65; RSS 19858527 (nd 
Supp.), s. 5. 


EFFECT OF INQUIRY 


66. (1) [Repealed, R.S., 1985, c. 27 (2nd Supp.), 
s. 6] 


Leave of absence with salary 

(2) The Governor in Council may grant leave of 
absence to any judge found, pursuant to subsection 
65(2), to be incapacitated or disabled, for such 
period as the Governor in Council, in view of all 
the circumstances of the case, may consider just or 
appropriate, and if leave of absence is granted the 
salary of the judge shall continue to be paid during 


the period of leave of absence so granted. 


Annutty to judge who resigns 

(3) The Governor in Council may grant to any 
judge found to be incapacitated or disabled, if the 
judge resigns, the annuity that the Governor in 
Council might have granted the judge if the judge 
had resigned at the time when the finding was 
made by the Governor in Council. 

R:S., 1985, ec. J-1, s. 66; R.S:,.1985, c. 27 (nd 
Supp.), s. 6. 


67. [Repealed, R.S., 1985, c. 16 (3rd Supp.), s. 5] 
68. [Repealed, R.S., 1985, c. 16 (3rd Supp.), s. 6] 
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INQUIRIES CONCERNING OTHER PERSONS 
Further inquiries 


69. (1) The Council shall, at the request of the 

Minister, commence an inquiry to establish 

whether a person appointed pursuant to an enact- 

ment of Parliament to hold office during good 

behaviour other than 

(a) ajudge of a superior court or of the Tax Court 
of Canada, or 

(6) a person to whom section 48 of the Parliament 
of Canada Act applies, 

should be removed from office for any of the rea- 


sons set out in paragraphs 65(2)(a) to (0). 


Applicable provisions 

(2) Subsections 63(3) to (6), sections 64 and 65 
and subsection 66(2) apply, with such modifica- 
tions as the circumstances require, to inquiries 


under this section. 


Removal from office 


(3) The Governor in Council may, on the recom- 
mendation of the Minister, after receipt of a report 
described in subsection 65(1) in relation to an 
inquiry under this section in connection with a 
person who may be removed from office by the 
Governor in Council other than on an address of 
the Senate or House of Commons or on a joint 
address of the Senate and House of Commons, 

by order, remove the person from office. 

R°S., 1985, co J-1, 5x09; 1992 culs 144(1) eon, 
s. 28; 1993, c. 34, s. 89. 


REPORT TO PARLIAMENT 

Orders and reports to be laid before Parliament 

70. Any order of the Governor in Council made 
pursuant to subsection 69(3) and all reports and 
evidence relating thereto shall be laid before 
Parliament within fifteen days after that order is 
made or, if Parliament is not then sitting, on any 
of the first fifteen days next thereafter that either 
House of Parliament is sitting. 


1974-75-76, c. 48, s. 18; 1976-77, c. 25, s. 15. 
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REMOVAL BY PARLIAMENT OR 

GOVERNOR IN COUNCIL 

Powers, rights or duties not affected 

71. Nothing in, or done or omitted to be done 
under the authority of, any of sections 63 to 70 
affects any power, right or duty of the House of 
Commons, the Senate or the Governor in Council 
in relation to the removal from office of a judge or 
any other person in relation to whom an inquiry 


may be conducted under any of those sections. 


1974-75-76, c. 48, s. 18; 1976-77,-c. 25, s. 15. 


Interpretation 


Act 
« Lot » 


Chief Justice 
« juge en chef » 


complaint 
« plainte » 


Council 
« Conseil » 


First Vice- 
Chairperson 
« premier vice- 


président » 


Second Vice- 
Chairperson 
« second vice- 


président » 


Cr Cane 
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CANADIAN JUDICIAL COUNCIL BY-LAWS 


INTERPRETATION 


1. The definitions in this section apply 
in these by-laws. 


“Act” means the Judges Act. 


“Chief Justice” includes the Chief 
Judge of the Tax Court of Canada 
and the Senior Judge of the 
Northwest Territories and the 
Yukon Territory. 


LCI . ” . 
complaint” means a complaint or 


an allegation. 


“Council” means the Canadian 
Judicial Council established by 
section 59 of the Act. 


“First Vice-Chairperson” means the 
Vice-Chairperson who has been a 
member of the Council longer than 
the other Vice-Chairperson. 


“Second Vice-Chairperson” means the 
Vice-Chairperson who is not the First 
Vice-Chairperson. 


Chairperson 


Vice- 
Chairpersons 


Term of Vice- 


Chairperson 


Duties of Vice- 
Chairpersons 


Office of 


Council 


Appointment of 


Executive 


Director 


PAR aL 
ORGANIZATION OF THE 
COUNCIL 


OFFICERS 


2. The Chief Justice of Canada, desig- 
nated by paragraph 59(a) of the Act 
as the Chairperson, shall be the Chief 
Executive Officer of the Council. 


3. (1) The Chairperson may designate 
two members of the Council to be 
Vice-Chairpersons of the Council, at 
least one of whom shall be an elected 


member of the Executive Committee. 


(2) The Vice-Chairpersons shall 
hold office at the pleasure of the 
Chairperson. 


4. The First Vice-Chairperson or, 

in the absence of the First Vice- 
Chairperson, the Second Vice- 
Chairperson, shall act in the absence 
or incapacity of the Chairperson. 


OFFICE OF COUNCIL 
5. The office of the Council shall be 
in the National Capital Region. 


6. The Chairperson shall appoint an 
Executive Director who is not a 


member of the Council. 
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Duties of 
Executive 


Director 


Acting 
Executive 


Director 


Annual 


meeting 


Mid-year 


meeting 


Date and place 


48 


Notice of 
meeting 


Special 


meetings 


APPENDIX 


7. (1) The Executive Director shall 
have charge of the office of the 
Council, be responsible for all matters 
generally ascribed to the position and 
perform all duties required by the 
Chairperson, by the Council or by 


any of its committees. 


(2) If for any reason the Executive 
Director is unable to act, the 
Chairperson may appoint an Acting 


Executive Director. 


COUNCIL MEETINGS 


8. (1) There shall be an annual 
meeting of the Council. Unless the 
Executive Committee directs other- 
wise, the meeting shall be held in 
September. 


(2) Unless the Executive Committee 
directs otherwise, there shall be a 
mid-year meeting of the Council 


in the National Capital Region in 
March. 


(3) The Executive Committee shall fix 
the dates of the meetings and, for the 
annual meeting, the place, but if it 
fails to do so, the date and place shall 
be fixed by the Chairperson. 


9. The Executive Director shall give 
each member of the Council at least 
30 days notice of the date, time and 


place of any annual or mid-year meet- 


ing of the Council. 


10. (1) Special meetings of the 
Council may also be called by the 
Chairperson, by the Executive 
Committee or at the written request 


of not fewer than 10 members of the 


Council. 


Date and place 


Notice of 


special meeting 


Adjournment 


Presiding 
officer of 


Council 


Quorum 


Voting 


Attendance 
of non- 
members at 
Council 


meetings 


(2) The date and place for any special 
meeting shall be fixed by the 
Executive Committee, except a meet- 
ing called by the Chairperson for 
which the Chairperson shall fix the 
date and place. 


(3) Notice of the date, time, place 

and purpose of any such special meet- 
ing shall be communicated to every 
member of the Council in any manner 
that the Executive Director, in consul- 
tation with the Chairperson, considers 
expedient taking into account the 


importance or urgency of the meeting. 


11. A meeting of the Council may be 
adjourned to any date and place that 
the Council may decide. 


12. The presiding officer at all meet- 
ings of the Council shall be 

(a) the Chairperson; 

(6) in the absence of the Chairperson, 
the First Vice-Chairperson; 

(c) in the absence of the Chairperson 
and the First Vice-Chairperson, 
the Second Vice-Chairperson; or 

(d) in the absence of the Chairperson 
and the Vice-Chairpersons, the 
senior member of the Council 


present at the meeting. 


13. A majority of the members of the 


Council constitutes a quorum. 


14. Voting at meetings of the Council 
shall be by a show of hands unless a 
vote by secret ballot is requested by 


at least 10 members. 


15. The Council may authorize any 
person who is not a member of the 
Council to attend, but not to vote, at 
a meeting of the Council. 


Amendments 


Notice 


Waiving of 


notice period 


Composition 


Additional 


member 


Chairperson 
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AMENDMENT OF By-LAWS 


16. (1) Subject to section 17, these 
by-laws may be amended by a major- 
ity vote of all the members of the 
Council on notice in writing of the 
proposed amendment being given to 
the Executive Director not less than 
30 days before the meeting of the 
Council at which the amendment will 


be considered. 


(2) On receiving the notice the 
Executive Director shall, not less than 
10 days before the meeting, cause a 
copy of the notice to be communi- 


cated to every member of the Council. 


17. The notice period for a change to 
these by-laws can be waived by agree- 
ment of two thirds of the members 
present at a meeting of the Council. 


COMMITTEES 

Executive Committee 

18. (1) There shall be an Executive 
Committee of the Council consisting, 
in addition to the Chairperson, of nine 
members of the Council who shall be 
elected by the Council from among its 


members. 


(2) If the Chairperson appoints as one 
of the Vice-Chairpersons a Council 
member who is not elected to the 
Executive Committee, that Vice- 
Chairperson shall be an additional 


member of the Executive Committee. 


19. (1) The Chairperson shall preside 
over all meetings of the Executive 


Committee. 


Vice- 
Chairperson 


Members 


Eligibility 


Vacancy 


Replacement 


Duration 


of term 


(2) The Chairperson may from time 
to time designate a Vice-Chairperson 
to act as Chairperson of the Executive 
Committee, and the Vice-Chairperson 
so designated shall have the authority 
and responsibility of the Chairperson 
of the Committee subject to the right 
of the Chairperson of the Council to 


resume the chairmanship at any time. 


20. (1) Three members of the Council 
shall be elected to the Executive 
Committee at each annual meeting 


and shall hold office for three years. 


(2) A member of the Executive 
Committee whose term expires at an 
annual meeting shall not be eligible 
for re-election until the following 


annual meeting. 


21. (1) When a member of the 
Executive Committee ceases to be 
a member of the Council before 
the expiry of his or her term, the 
Executive Committee may appoint 
another member of the Council as 
a replacement member of the 
Committee until the next annual 


meeting of the Council. 


(2) In the case described in subsec- 
tion (1), the Council shall elect one 
of its members as a replacement at 


its next annual meeting. 


(3) A member of the Executive 
Committee elected under subsection 
(2) shall hold office until the expiry 
of the term of office of the person 
being replaced. 
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22. The Executive Committee is 
responsible for the supervision and 
management of the affairs of the 
Council and has all the powers vested 
in the Council except the following: 
(a) the making of by-laws; 

(6) the appointment of members of 
the Executive Committee and 
standing committees other than as 
provided in these by-laws; and 

(c) the powers of the Council referred 
to in Part 2. 


23. A majority of the members of 
the Executive Committee constitutes 


a quorum. 


24. (1) Subject to subsection (2), 
meetings of the Executive Committee 
shall be held at the intervals, in the 
manner, at the place and on the notice 
that the Executive Committee may 


from time to time determine. 


(2) The Chairperson, a Vice- 
Chairperson or any three members 
of the Council may, at any time, call 
a special meeting of the Executive 
Committee. 


25. (1) A resolution consented to in 
writing or by any electronic method, 
by all members of the Executive 
Committee, shall be as valid and effec- 
tual as if it had been passed at a meet- 


ing of the Executive Committee duly 
called and held. 


(2) The resolution shall be filed 
with the minutes of the Executive 
Committee and shall be effective on 
the date stated on it or, if no date is 


specified, when it is filed. 


Standing 
Committees 


Membership 


Membership 
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Standing Committees 


26. There shall be a standing commit- 
tee of the Council on each of the fol- 
lowing subjects: 

(a) judicial conduct; 

(6) judicial education; 

(c) judicial salaries and benefits; 

(d) judicial independence; 

(e) administration of justice; 

(f) finance; 

(g) appeal courts; 

(4) trial courts; and 


(2) nominations. 


27. Subject to sections 28 to 30, each 
standing committee shall have a mini- 
mum of five members who shall be 
elected at each annual meeting. The 
Chairperson of each such committee 
shall be elected annually by the mem- 
bers of the committee from among 


their number. 


28. (1) The members of the Executive 
Committee shall constitute the 
Judicial Conduct Committee. 


(2) The Chairperson of the Council 
shall designate one of the Vice- 
Chairpersons of the Council to be the 
Chairperson of the Committee, who 
shall hold office at the pleasure of the 
Chairperson of the Council. 


(3) The Chairperson may, after con- 
sultation with the Chairperson of the 
Committee, designate one or more 


Vice-Chairpersons of the Committee. 


29. (1) The members of the Appeal 
Courts Committee and the Trial 
Courts Committee shall, respectively, 
consist of the Council members who 


are members of those courts. 


Chairperson 


Election of 
Nominating 


Committee 


Vacancy 


Necessary 
modifications 
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Duties of 
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Representation 


Report of 
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(2) The Chairperson of each of those 
Committees, respectively, shall be the 
Chief Justices of the Appeal Court 
and the Trial Court of the province or 
territory in which the next annual 
meeting of the Council is to be held. 


30. At every annual meeting the mem- 
bers of the Council shall elect a three- 


member Nominating Committee. 


31. Any vacancy in a standing com- 
mittee arising between annual meet- 
ings of the Council may be filled by 
appointment made by the Executive 
Committee. 


32. Section 23, subsection 24(1) and 
section 25 apply, with any modifica- 
tions that are necessary, to any 
Committee of the Council. 


Mandate of Standing Committees 
33. Each standing Committee shall 


define its mandate and be responsible 


for the achievement of its objectives. 


34. (1) The Nominating Committee 
shall nominate candidates for mem- 
bership of the Executive Committee 


and of all standing committees. 


(2) The Nominating Committee shall 
consider and, if possible, nominate 
candidates who will furnish regional 


and jurisdictional representation. 


35. A written report of the nomina- 
tions proposed by the Nominating 
Committee shall be sent to the mem- 
bers of the Council at least 30 days 
before each annual meeting of the 


Council. 


Other 
candidates 


Finance 


Committee 


Report 


Supervision of 


financial affairs 


Ad hoc 


committees 


Membership 


36. Despite the report of the 
Nominating Committee, any member 
of the Council may nominate at the 
annual meeting any eligible member 
of the Council for election to the 
Executive Committee or to a standing 


committee. 


37. The Finance Committee shall pre- 
pare for the Executive Committee the 
Council's annual budget for presenta- 


tion to the Commissioner for Federal 


Judicial Affairs. 


38. (1) At each meeting of the 
Council, the Finance Committee shall 


present a current report on the finan- 


cial affairs of the Council. 


(2) The Finance Committee shall 
supervise the financial affairs and 
operations of the Council and its com- 
mittees, and undertake any further 
financial assignments that the Council 
or its Executive Committee may 


direct. 


A9 Hoc Committees 

39. (1) The Chairperson, the 
Executive Committee or the Council 
may establish ad hoc committees and 


prescribe their powers and duties. 


(2) The Chairperson, the Executive 
Committee or the Council shall desig- 
nate the members of ad hoc commit- 
tees and may include in the 


membership puisne judges. 
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PARTICIPATION AT SEMINARS 
AND MEETINGS 


40. For the purpose of subsection 
41(1) of the Act 
(a) the Council may authorize judges 
to attend seminars and confer- 
ences for their continuing educa- 
tion; and 
(6) the Chairperson may authorize 
judges to attend meetings, includ- 
ing seminars, conferences or 
Council committee meetings, 
relating to the administration of 


justice. 


PART? 
COMPLAINTS 


REVIEW OF COMPLAINTS 


41. (1) The Chairperson of the 
Judicial Conduct Committee shall 
carry out the duties set out in this 
Part with respect to complaints 


against judges. 
(2) The Chairperson of the 


Committee may assign to a Vice- 
Chairperson of the Committee 
complaints for which the Vice- 


Chairperson shall be responsible. 


(3) For greater certainty, in this Part, 
“Chairperson of the Committee” 
means the Chairperson of the Judicial 
Conduct Committee, or a Vice- 
Chairperson of that Committee with 
respect to the complaints assigned to 


the Vice-Chairperson. 


INON- PARTICIPATION 


42. The Chairperson of the Council, 
and any member of the Council who 
is a judge of the Federal Court, shall 


Complaints to 


be in writing 


Communication 
by Council 


member 


Letter same 


as complaint 


Referral to 
Executive 


Director 


Withdrawal 


not participate in the consideration of 
any complaint under this Part unless 
the Chairperson considers that the 
public interest and the due adminis- 


tration of justice require it. 


RECEIPT OF COMPLAINT 


43. Complaints made to the Council 
against a judge shall be in writing. 


44. (1) A Council member shall draw 
to the attention of the Executive 
Director in writing any conduct of a 
judge — whether or not the member 
received a complaint about the judge 
— that, in the view of the member, 


may require the attention of the 


Council. 
(2) If the Council member has not 


received a written complaint about 
the judge, the members letter shall 
be treated in the same manner as 


any other complaint received by 


the Council. 


45. Every complaint received by 

the Council shall be referred to the 
Executive Director who will send a 
copy of it to the Chairperson of the 


Committee for review. 


46. After a complaint file has been 

opened, upon receipt of a letter 

from the complainant asking for 

the withdrawal of his or her com- 

plaint, the Chairperson of the 

Committee may: 

(a) close the file; or 

(6) proceed with consideration of the 
file in question, on the basis that 
the public interest and the due 


administration of justice require it. 


Review by 
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REVIEW BY CHAIRPERSON OF THE 
JUDICIAL CONDUCT COMMITTEE 


47. The Chairperson of the Committee 
shall review the complaint and may 
inquire into the matter by requesting 
comments from the judge concerned | 


and from his or her chief justice. 


48. The Chairperson of the 
Committee may cause further 
inquiries to be made if more infor- 
mation is required for the review or 
if the matter is likely to be referred to 
a Panel under section 53 and more 


information appears to be necessary 


for the Panel to fulfil its function. 


49. If further inquiries are caused to 
be made, the judge concerned shall 
be provided with an opportunity to 
respond to the gist of the allegations 
and of any evidence against him or 
her and the judge’ response shall be 
included in the report of the further 


inquiries. 


50. (1) Subject to section 51, the 
Chairperson of the Committee, having 
reviewed the complaint and any 
report of inquiries, may close the file 
and shall advise the complainant with 
an appropriate reply in writing if 
(a) the matter is trivial, vexatious or 
without substance; or 
(6) the conduct of the judge is 
inappropriate or improper 
but the matter is not serious 


enough to warrant removal. 


(2) If a judge recognizes that his 

or her conduct is inappropriate or 
improper, the Chairperson of the 
Committee who closes the file under 
paragraph (1)(4) may, when the cir- 
cumstances so require, express disap- 


proval of the judge's conduct. 
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51. When the Chairperson of the 
Committee proposes to close a file 
that involves a member of the Council, 
the Executive Director shall refer the 
complaint and the reply to an inde- 
pendent counsel who will provide his 
or her views on the matter, and either 
incorporate his or her comments into 
the reply or request that the 
Chairperson of the Committee give 


the complaint further consideration. 


52. The Executive Director shall pro- 
vide to the judge concerned and to his 
or her chief justice, a copy of the com- 
plaint, together with a copy of the 
reply to the complainant. 


REVIEW BY PANEL 


53. The Chairperson of the 
Committee shall refer any file that 

is not closed under subsection 50(1) 
to a Panel designated under section 54, 
together with the report of further 
inquiries, if any, and any recommen- 


dation that the Chairperson may make. 


54. (1) The Chairperson of the 
Committee shall designate a Panel of 
up to five members selected from the 
Council, excluding judges who are 
members of the court of which the 
judge who is the subject of the com- 


plaint is a member. 


(2) Despite subsection (1), the 
Chairperson of the Committee may 
select some members for a Panel from 
among puisne judges, excluding 
judges who are members of the court 
of which the judge who is the subject 


of the complaint is a member. 


(3) The Chairperson of the Committee 
shall select the majority of Panel 
members from the Council whenever 


possible. 
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(4) The Chairperson of the Committee 
shall designate a member of the Panel 


as Chairperson of the Panel. 


55. (1) The Panel shall review the 
matter and the report of the further 
inquiries, if any, and may cause fur- 
ther inquiries to be made. The Panel 
shall 
(a) decide that no investigation under 
subsection 63(2) of the Act is 
warranted, close the file and 
advise the complainant and the 
judge concerned, with an appro- 
priate reply in writing if 
(i) the matter is trivial, vexatious 
or without substance, or 
(ii) the conduct of the judge is 
inappropriate or improper 
but the matter is not serious 
enough to warrant removal; or 
(6) recommend to the Council that 
an investigation under subsection 
63(2) of the Act should be under- 
taken, and provide a report to the 
Council and to the judge con- 
cerned that specifies the grounds 
set out in subsection 65(2) of the 
Act that may be applicable. 


(2) In closing the file under subpara- 
graph (1)(a)(u), the Panel may, when 
the circumstances so require, express 


disapproval of the judge's conduct. 


56. After the Panel has completed its 
review of a complaint, the members 
of the Panel and the Chairperson of 
the Committee who has reviewed the 
complaint shall not participate in any 
further consideration of the same 


complaint by the Council. 
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REVIEW OF THE PANEL’S REPORT 
BY THE COUNCIL TO DETERMINE 
IF AN INVESTIGATION UNDER 
SUBSECTION 63(2) OF THE ACT 
IS REQUIRED 


57. (1) The Council shall consider the 
Panel’ report to determine if an inves- 
tigation under subsection 63(2) of the 


Act is warranted. 


(2) Before the Council considers a 
Panel's report, the Chairperson of the 
Committee shall designate up to five 
members of the Council, excluding 
members of the court of which the 
judge who is the subject of the com- 
plaint is a member, to serve on any 
subsequent Inquiry Committee that 


may be constituted under subsection 


63(3) of the Act. 
(3) The Chairperson of the Committee 


shall designate a member of the 
Inquiry Committee as Chairperson 
of the Inquiry Committee. 


(4) The members so designated shall 
not participate in any deliberations of 
the Council in relation to the matter in 


question. 


58. The judge who is the subject of 
the complaint shall be entitled to make 
written submissions to the Council as 
to why there should or should not be 


an investigation under subsection 


63(2) of the Act. 
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59. After considering the Panel's 

report and any submissions of the 

judge concerned, the Council shall 

decide 

(a) that no investigation under sub- 
section 63(2) of the Act is war- 
ranted because the matter is not 
serious enough to warrant 
removal, in which case, the 
Council shall advise the com- 
plainant and the judge with an 
appropriate reply in writing, 
including an expression of disap- 
proval of the judges conduct 
when the circumstances so 
require; or 

(6) that an investigation shall be held 
under subsection 63(2) of the Act 
because the matter may be seri- 
ous enough to warrant removal, 
and advise the judge concerned 


accordingly. 


INQUIRIES 

Investigation Conducted 

by an Inquiry Committee under 
subsection 65(2) of the Act 

60. The Inquiry Committee that 
conducts an investigation under sub- 
section 63(2) of the Act shall be com- 
posed of the members designated by 
the Chairperson of the Committee 
under subsection 57(2) together with 
any additional members appointed by 
the Minister under subsection 63(3) 
of the Act. 


61. (1) The Chairperson of the 
Committee shall appoint an independ- 
ent counsel in relation to the investi- 
gation who shall act at arm’s length 
from both the Council and the Inquiry 
Committee. 
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(2) The independent counsel shall 
have carriage of the complaint before 
the Inquiry Committee, acting in 
accordance with the law and counsel's 
best judgment of what is required in 


the public interest. 


62. The Inquiry Committee may con- 
sider other complaints about the judge 
that are brought to its attention 
during the course of its investigation, 
subject to the judge’s being given 
notice of the additional complaints 
and having an opportunity to respond 
to them. 


63. Subject to subsection 63(6) of the 
Act, the Inquiry Committee shall con- 
duct its hearing in public except that, 
in exceptional circumstances, it may 
hold all or any part of the hearing in 
private if it considers that the public 
interest and the due administration of 


justice require it. 


64. The Inquiry Committee shall con- 
duct its investigation in accordance 
with sections 63 and 64 of the Act, 
these by-laws and any fair procedures 


that it may adopt. 


65. The Inquiry Committee shall 
report its findings and conclusions to 
the Council and may express its opin- 
ion on whether a recommendation 
should be made for the removal of the 


judge from office. 


66. As soon as possible after the 

Inquiry Committee has completed its 

report, the Executive Director shall: 

(a) provide a copy of the report to 
the judge concerned, the inde- 
pendent counsel and any other 
persons who were given standing 
in the proceedings by the Inquiry 
Committee; and 
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(6) when the hearing has been con- 
ducted in public under section 63, 
make the report public. 


Review of the Inquiry Committee Report 
by Council 


67. A judge who is the subject of an 
investigation pursuant to subsection 
63(2) of the Act may make written 
submissions to the Council regarding 
the report of the Inquiry Committee 
or may appear in person before the 
Council for the purpose of making a 
statement to the Council. 


68. If the judge advises that he or she 
intends to appear before the Council, 
with or without counsel, the Council 

shall invite the independent counsel 


to appear. 


69. The hearing of the Council shall 
be held in public unless the investiga- 
tion under subsection 63(2) of the Act 


was held in private. 


70. The Council may refer the matter 
or any part of it back to the Inquiry 


Committee with directions. 


71. In reporting its conclusions to the 
Minister under section 65 of the Act, 
the Council shall also provide the 
Minister with a copy of the report of 
the Inquiry Committee. 


Inquiry Requested under Subsection 
65(1) or 69(1) of the Act 

72. (1) If the Council receives a 
request from the Minister, or from the 
Attorney General of a province, under 
subsection 63(1) of the Act to conduct 
an inquiry as to whether a judge 
should be removed from office, the 


Chairperson of the Committee shall 
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Request from 
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by Minister or 
an Attorney 


General 


appoint up to five members of the 
Council to serve on the Inquiry 
Committee, excluding members of the 
court of which the judge concerned is 


a member. 


(2) The Chairperson of the Committee 
shall designate a member of the 
Inquiry Committee as Chairperson of 
the Inquiry Committee. 


73. (1) If the Council receives a 
request from the Minister under sub- 
section 69(1) of the Act to conduct 
an inquiry as to whether a person 
appointed under an enactment of 
Parliament should be removed 

from office, the Chairperson of the 
Committee shall appoint up to five 
members of the Council to serve on 


the Inquiry Committee. 
(2) The Chairperson of the Com- 


mittee shall designate a member of the 
Inquiry Committee as Chairperson on 
the Inquiry Committee. 


74. An inquiry referred to in section 
72 and 73 shall be conducted in accor- 
dance with sections 60 to 71, with any 
modifications that are necessary, as 


though it were an investigation under 


subsection 63(2) of the Act. 
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HUMAN AND FINANCIAL RESOURCES, 1997-98 


The Council is served by an executive director, a legal officer and two support staff located at the Council 


office in Ottawa. 


1997-98 Expenditures of the Canadian Judicial Council 


Salaries and Benefits $244,678 
Transportation and Communications 59,052 
Professional and Special Services 409,227 
Rentals 20,354 
Purchase, Repair and Upkeep 1,076 
Utilities, Materials and Supplies 14,130 
Construction and Acquisition of Machinery and Equipment 4,725 
Other 128 
Internal Government Expenditures 24,968 
TOTAL $778,338 
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POSITION OF THE CANADIAN JUDICIAL COUNCIL 
ON THE APPOINTMENT OF FEDERALLY APPOINTED JUDGES 
TO COMMISSIONS OF INQUIRY 


1. Every request that a judge perform a task 
referred to in section 56! of the Judges Act should 
in the first instance be made to the chief justice, 
chief judge, senior judge or other judge having 
administrative responsibility for the court (here- 
inafter referred to as the “chief justice”) to which 


the judge belongs. 


2. Such request should be accompanied by a refer- 


ence to the authority for such an appointment. 


3. The request should be accompanied by the pro- 


posed terms of reference for the inquiry and an indi- 


cation as to the time limit, if any, to be imposed on 


the work of the commission. It is expected that a 


government, in estimating a time limit, will not over- 


look the period necessary for organization of the 

work of the commission including arrangements for 
premises, staff, identification of those with standing, 
etc., all of which are required before the hearings or 


other business of the commission can begin. 


1 Section 56 of the Judges Act states: 


4. A sufficient time should be allowed for the chief 
justice to discuss fully the request with the judge 


whose services are requested. 


5. The chief justice, in consultation with the judge 
in question, should consider whether the absence 
of the judge for these purposes would significantly 
impair the work of the court. In this respect they 
should consider, in respect of the duration of the 
proposed commission of inquiry: 

(a) If no reporting date is fixed for the inquiry, is 

the probable duration unreasonable having 


regard to the needs of the court? 


(b) If a reporting date is proposed, is the date rea- 
sonable in relation to the terms of reference? 
An assessment should be made to the best of 
the ability of the chief justice and the judge as 
to whether such period is realistic. If it is not 
realistic the proposed appointment should not 


be accepted. 


56. (1) No judge shall act as commissioner, arbitrator, adjudicator, referee, conciliator or mediator on any commission or on any inquiry 


or other proceeding unless 


(a) in the case of any matter within the legislative authority of Parliament, the judge is by an Act of Parliament, expressly authorized 


so to act or the judge is thereunto appointed or so authorized by the Governor in Council; or 
(6) in the case of any matter within the legislative authority of the legislature of a province, the judge is by an Act of the legislature of 


the province expressly authorized so to act or the judge is thereunto appointed or so authorized by the lieutenant governor in council 


of the province. 


(2) Subsection (1) does not apply to judges acting as arbitrators or assessors of compensation or damages under any public Act, whether 
of general or local application, of Canada or of a province, whereby a judge is required or authorized without authority from the 


Governor in Council or lieutenant governor in council to assess or ascertain compensation or damages. 
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If the appointment is accepted anda prolonged 
absence of the appointed judge is contemplated, 
the chief justice may consider requesting the 


creation of an additional position for the court. 


6. Apart from the consideration referred to in 5, 
the chief justice and judge will wish to consider 
whether the acceptance of the appointment to the 
commission of inquiry could impair the future 
work of the judge as a member of the court. In 
this respect they may consider: 
(a) Does the subject-matter of the inquiry either 
essentially require advice on public policy or 
involve issues of an essentially partisan 


nature? 


(b) Does it essentially involve an investigation 
into the conduct of agencies of the appointing 


government? 


(c) Is the inquiry essentially an investigation of 
whether particular individuals have committed 


a crime or a civil wrong? 
(d) Who is to select commission counsel and staff? 


(e) Is the proposed judge through particular 
knowledge or experience specially required 
for this inquiry? Or would a retired judge or 


a supernumerary judge be as suitable? 


(f) Ifthe inquiry requires a legally trained com- 
missioner, should the court feel obliged to pro- 
vide a judge or could a senior lawyer perform 


this function equally well? 
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7. In the absence of extraordinary circumstances, 
it is the position of the Canadian Judicial Council 
that no federally appointed judge should accept 
appointments as referred to in section 56 of the 
Judges Act until the chief justice and the judge 

in question have had sufficient opportunity to 
consider all these matters and are satisfied that 
such acceptance will not significantly impair 
either the work of the court or the future judicial 
work of the judge. 
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